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Foreword

The last decade or so has witnessed a remarkable growth of interest in the
unique traditions and intellectual history of Shi‘ah Islam, both within Western
academia and among a wider community who are curious about the Imami
Shi‘ah tradition, often in light of the vicissitudes of contemporary politics in
the Middle East. As it stands, many of the classical works which constitute
the intellectual foundations of this extraordinarily diverse tradition—whether
they are selections of Prophetic and Imamic sayings, or works of classical
Shi‘ah literature, jurisprudential theory, philosophy, or spirituality—have yet
to be adequately translated for an English-speaking readership, which may
be unfamiliar with the source language in which these texts were written.
Accurate, unabridged, and nuanced translations of these classical Imami Shi‘l
texts are therefore essential, both in order that the tradition of Shi‘ah Islam may
be allowed to speak for itself—without mediation—and also to foster greater
understanding of this tradition in academia and amongst those communities
interested in the study thereof. It is, therefore, our great privilege to present
the inaugural volume in the Classical Shi‘ah Library: an ongoing series, which
aims to publish seminal works from the Shi‘ah tradition. Many of the titles
in this series will be produced as dual-language Arabic-English editions, for
ease of comparison with the original, along with contextual and explanatory
annotations.

To this end, we are proud to present the first volume in the Classical
Shi‘ah Library: The Foundations of Jurisprudence: An Introduction to Imami
ShiT Legal Theory, a translation of the Mabadi’ al-wusul ila ilm al-usul by
al-Allamah al-Hilli (d. 726 AH /1325 CE). This edition is a dual-language
Arabic-English text based on the earliest and most authoritative manu-
scripts of Mabadi’ al-wusul ila ‘ilm al-usil extant from the life of the author,
as well as later manuscripts. The work itself is an important text of Imami
jurisprudence (usul al-figh), a field of knowledge, which, along with law
(figh), theology (kalam), and philosophy (falsafah), represents the pinnacle
of erudition in the world of Shi‘1 scholarship. In this short text, al-Allamah
al-Hilli, provides a typically lucid and pithy overview of the principle areas
of discussion pertaining to jurisprudence.

Altogether this constitutes the first time that a classical work of Imami
Shi‘ jurisprudence has been translated into English. As such, this volume
will be of inestimable benefit to all those who are engaged in the study of
al-Allamah al-Hilli’s jurisprudence (usi! al-figh). It is our hope that The
Foundations of Jurisprudence will encourage further scholarly interest in this
subject, and that the following volumes in the Classical Shi‘ah Library series
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will also contribute to a deeper understanding of the intellectual heritage
and traditions of the Shi‘ah.

Saiyad Nizamuddin Ahmad

Series Editor, Classical Shi‘ah Library
Bloomsbury, London

‘Id al-Mubahalah 1437 AH/ 26th September 2016



Preface

For the last millennia or so the scholars of the Imami Shi‘ah community have
been engaged in the erudite study of the complex discipline known as juris-
prudence (usil al-figh). This intellectual endeavour has resulted in a highly so-
phisticated corpus of literature on legal methodology; one which attests that,
whilst for the greater part of the Muslim world ‘the door of jjtihdd’ may have
been slammed shut a long time ago, it has, nonetheless, remained somewhat
ajar for the Shi‘ah.

It is from this corpus of Imami Shi1 literature that we are honoured to
present the following volume, entitled The Foundations of Jurisprudence:
An Introduction to Imami Shit Legal Theory; a translation and critical Arabic
edition of the Mabadi al-wusul ila ‘ilm al-usul of Jamal al-Din Abu Mansur
al-Hasan b. Yasuf b. ‘Al b. al-Mutahhar al-Hilli (d. 726 AH/1325 CE), known
to posterity as al-‘Allamah al-Hilli. His Mabad?’ is a veritable summa of juris-
prudence that offers a concise, and highly condensed, overview of the entire
subject of jurisprudence (usil al-figh), as well as a vista from which to fully
survey the state of jurisprudential theory in both the era of the author and in
that leading up to it.

The writings of al-‘Allamah al-Hilli mark a pivotal milestone in the intellec-
tual history of Imami Shi1 jurisprudence (usiu! al-figh), which have hitherto
defined its course across the intervening centuries. However great the
distance may seem between al-‘Allamah al-Hill'’s time and our own, a close
study of his works remains indispensable for all those who wish to sincerely
engage, on either a theoretical or practical level, with the manifold intrica-
cies of Shif jurisprudence (usul al-figh). In Nihayat, our sage characterises
this subject as an investigation into the methods of law, which largely refer
to the Qur’an and Sunnah. As such, the matters succinctly encapsulated and
deftly handled by al-‘Allamah al-Hill1 in the Mabady’, ranging from linguistical
matters to the issues pertaining to juristic reasoning, are as pertinent now as
they were then.

To date, very little has been written on the subject of Imami Shi‘ jurispru-
dence in Western academia, and of that which has been published on this
subject there is not much which does justice to the nuances of this scholarly
tradition. It is unfortunate, for instance, to find the sophistication of the
epistemological theory which underpins so much of this jurisprudence (usul
al-figh) crudely misconstrued: one emblematic instance of which is the mis-
leading substitution of the manifestly distinct concept of wahim for zann in a
recent doctoral dissertation and other published titles. It is also disappointing
to discover the terminology of Imami jurisprudence treated with such laxity
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in published works on Shi‘ah Islam; for instance jjtihad has been translated
as ‘personal interpretation’, or words to that effect, and taqlid as ‘imitation’
or ‘emulation’, when in fact neither of these alleged translations adequately
captures the technical, or legal, meanings of these particular terms in the
finely-wrought nomenclature of jurisprudence. Moreover, the fledgling
research made into this area in Western academia has greatly suffered from
the imposition of external theoretical frameworks, and laboured hypotheses,
onto a millennia’s worth of intellectual inquiry, which has yet to be saga-
ciously presented in itself—Shi1 jurisprudence qua Shi‘1 jurisprudence—as
though seeking to ‘frame’ a picture before the artist had finished applying the
paint to the canvas.

It is also the case that, in the light of recent political developments, some
studies of jurisprudence (usul al-figh) have inappropriately imbricated the
concepts appertaining to this discipline in a contemporary political context
to which they do not belong and from which they did not emerge. This,
arguably, compromises the disinterested spirit of inquiry which should be the
hallmark of good scholarship—an interpretative decision, which, although
perhaps a reflection of certain institutional pressures, nonetheless greatly
de-contextualises the thinkers, concepts, and thematics, which comprise the
long history of Imami Shi1 jurisprudence.

In sum, the effect of such undertakings has presented, for instance, the
epistemological inquiry that leads to a probable understanding of scriptural
evidence to be wrongly configured as though a millennia’s theorisation cul-
minates only in ‘doubt’. Moreover it has bestowed upon those who are not
well-versed in the original sources, or in any case do not have access to them,
a somewhat distorted impression of what is—as the work presented below
makes abundantly clear—an intricate and highly-technical tradition of juris-
prudential thought.

This work attempts to bring the quiddities of Shif jurisprudence to the
fore, by attending to the nuances of the terms within which it operates, and
by endeavouring, as far as possible, to adequately reflect this terminology in
the target language. This edition has been undertaken with the intention of
introducing an Anglophone readership—which is increasingly keen to learn
about such matters—to the concepts of Imami Shi1 jurisprudence (usul
al-figh), and, moreover, to present Shi‘ jurisprudence qua Shi‘1 jurisprudence.
The introduction to this volume has therefore been offered with a minimum
of commentary; instead it provides an explanatory and referential guide
through the discussions of al-‘Allamah al-Hill''s Mabadi, which situates each
of the pithy statements made therein, in relation to their thoroughgoing
analysis and discussion elsewhere in the author’s comprehensive and com-
parative treatment of the subject, entitled: Nihayat al-wusul ila ‘ilm al-usil.
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This introduction has been designed to aid the advanced reader in their
exploration of this work. However, as will be seen, a comprehensive consid-
eration of al-‘Allamah al-Hill'’s jurisprudential thought demands a work of
much greater scope than the brief introduction presented below, and thus we
aim for this volume to be followed by our monograph-length study, devoted
to an in-depth analysis of the legal theories of al-‘Allamah al-Hilli, entitled:
The Jurisprudence of al-‘Allamah al-Hillr.

The following dual Arabic-English text is without precedent insofar as it
constitutes the first time an English translation has been made of a classical
work of Imami Shi1 jurisprudence alongside an annotated critical edition of
the Arabic text, one based upon all the extant, and endorsed, manuscripts
dating from the life of the author. It is our hope that this work will serve as a
conduit for further research in, and stimulate new inquiries into, the tradition
of Shi jurisprudence (usul al-figh) as well as the paramount contribution of
al-‘Allamah al-Hill1 therein.

My interest in the works of al-‘Allamah al-Hilli stretches back over twenty
years, to my first encounter with the Mabads’ al-wusul ila ‘ilm al-usul when vis-
iting the shrine city of Qum on a research trip, whilst studying for my PhD un-
der the supervision of my late supervisor DrI. K. A. Howard at the University of
Edinburgh. It has only been in the last ten months or so, that I have begun work
on this project in earnest—translating it whilst also immersed in the prepara-
tion of numerous other publications and projects at the Shi‘ah Institute.

This edition has entailed a tremendous exertion of effort in order to come
to fruition in such a short duration of time. Of course I cannot help wishing
that fate had afforded us more hours to further refine what is presented
herein. In any case, thanks are here due to the friends of the Shi‘ah Institute,
for their kindness and support, as well as to our publisher, Brill, for their sheer
patience and commitment to this volume and the Classical Shi‘ah Library
series it inaugurates. I would also like to thank Sayed Hussain Murtaza,
and the following libraries and their staff, for making digital scans of the
various manuscripts of Mabadi® al-wusul ila “ilm al-usul available: Astanah-y1
Quds-i Radawi, Mashhad; the British Library, London; the Kashif al-Ghita
Foundation, Najaf; and the Mar‘ashi Library, Qum.

The published dual-text, would not have seen the light of day were it not
for the combined and sustained labour of our in-house team of researchers,
scholars, and editors at the Shi‘ah Institute, who have my unreserved
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gratitude for their kind endeavours; in particular to Sayed Aun Kazemi, for his
untiring research and support, to George MacBeth, for his learned editorial
input, and to Saiyad Nizamuddin Ahmad, whose tremendous erudition
and scholarly precision were of indelible help in bringing the project to
completion. Needless to say, any shortcomings present in the volume are
entirely my own.

The love, kindness, and support of my parents is beyond what mere thanks
can repay; I am forever grateful for the education they availed me, in particu-
lar to my late mother, for whose love I am forever indebted. Last but not least,
all my humble gratitude is due to my ancestors the Ahl al-Bayt, peace be upon
them, and to my forebear, Pir-i Tariqat, Jalal Ganj, Mir Surkh, Mir Buzurg,
Sher Shah, Qutb al-Aqtab, Jalal A’zam Haydar-i Sani Hazrat Sayyid Jalal al-Din
Haydar, Surkh Posh, Naqav1 al-Bukhari (595-690 AH/1198-1291 CE), the grand
master of the Lofty Husayni Murtazawi Shahi order of Bukhara (silsilah
‘aliyyah husayniyyah murtazawiyyah shahiyyah bukhariyyah) and the founder
of the Jalali order (silsilah jalaliyyah), and his descendants, my forefathers, for
their continuous guidance, inayat, and grace.

/ ,é;« 0 A~
Sayyid Amjad H. Shah Naqgavi
Bloomsbury, London
‘Id al-Ghadir 1437 AH/ 20th September 2016
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Said al-‘Allamah al-Hilli, may God have mercy upon him: ‘The benefit of
composing books, although the author’s referenced therein have long
since passed away, is to: reap the benefit of the juristic reasoning that
they practiced regarding various cases; [to understand | how each layer of
the methodology of juristic reasoning is based upon another; and to gain
knowledge of what is agreed upon from that which is disputed’!

1 Part One

11 The Life and Times of al-Allamah al-Hillt

Jamal al-Din Abii Mansur al-Hasan b. Sadid al-Din Yasuf b. Zayn al-Din ‘Ali b.
al-Mutahhar al-Hilli—subsequently known in Shi‘1 scholarship by the honor-
ific title al-‘Allamah, which can be translated as Doctor Maximus (hereafter
referred to as ‘Allamah)—was born on the evening of Friday (laylat al-jumu‘ah)
on the twenty-ninth of Ramadan al-Mubarak in 648 AH/1250 CE into a distin-
guished scholarly family in the Iraqi town of al-Hillah, which is situated on the
outskirts of the ancient city of Babylon.2 His father, Sadid al-Din Yasuf b. ‘Ali
b. al-Mutahhar al-Hilli, was a man of formidable erudition, who, although his
achievements were to be somewhat eclipsed by those of his prodigious son,
was nonetheless clearly a scholar of high standing. ‘Allamah's maternal uncle
was Najm al-Din Ja‘far b. al-Hasan b. Ab1 Zakariyya Yahya b. al-Hasan b. Sa‘id

1 Al-Allamah al-Hilli, Nihayat al-wusul ila il al-usil, 5 vols., ed. Ibrahim al-Bahaduri, Qum,
1425 AH/2004, vol. V, p. 249.

2 For the life and times of ‘Allamah see the following primary Arabic sources: Sayyid Muhsin
al-Amin, Ayan al-shi‘ah, Beirut, 1420 AH /2000, vol. IX, pp. 14—-33; Mirza ‘Abd Allah Afandi,
Riyad al-‘ulama’ wa hiyad al-fudala’, Qum, 1403 AH/1982, vol. IV, pp. 358-90; and, Mirza
Muhammad Khwansari, Rawdat al-jannat fi ahwal al-‘ulama wa al-sadat, Beirut, 1431
AH/2010, vol. 11, pp. 269—86. Afandi notes ‘Allamah’s birth date as the twenty-seventh of
Ramadan 648 AH/1250 CE.

© KONINKLIJKE BRILL NV, LEIDEN, 2017 DOI 10.1163/9789004311770_002



2 INTRODUCTION

al-Hilli (d. 676 AH/1277 CE), known as al-Muhaqqiq (the Verifier),? a prolific
scholar who is regarded alongside ‘Allamah as one of the great Imami figures
of the age. He was also honoured with the privilege of learning from the two
Sayyid brothers Jamal al-Din Ahmad b. Tawas (d. 673 AH/1274 CE) and Radi
al-Din ‘Ali b. Tawus (d. 664 AH/1266 CE); as well as the notable commenta-
tor on the Nahyj al-Balaghah, Kamal al-Din Mitham al-Bahrani (d. 699 AH /1300
CE).* Whilst none of the extant historical sources confirm his presence in the
city of Maragha—home to the observatory of the great ShiT philosopher, as-
tronomer and theologian Nasir al-Din al-Ttsi (d. 672 AH/1274 CE)>—it would
not be an unwarranted conclusion to infer that it was indeed there that he
studied with Nasir al-Din al-Tast and Najm al-Din al-Katibi1 al-Qazwini (d. 675
AH /1277 CE) inasmuch as he explicitly mentions both having been his teachers
in his al-Ijazah al-kabirah li bani Zuhrah, which he composed on the fifteenth
of Sha‘ban 723 AH/1323 CE. Thus it could be concluded that it was at Maragha
that he studied theology and the natural sciences.® If that were the case he
would have probably left Maragha around the time of Nasir al-Din’s death. For
the next thirty odd years ‘Allamah continued to study, and to teach, between
his hometown of Hillah and nearby Baghdad.

A turning point in ‘Allamah’s career came at the beginning of the
fourteenth century, when he arrived at the court of the Mongol ruler Uljayta
(Oljeitii) Khan (r. 704-716 AH/1304-1316 CE). At around the same time as
‘Allamah’s arrival, Uljayta converted from Sunni to Imami Shi1 Islam. It
is not known for certain whether ‘Allamah played any role in the Khan’s
conversion, though many later ShiT accounts do assert that this was the
case, contending that ‘Allamah was summoned to court to adjudicate on a

3 Jafar b. al-Hasan b. Abi Zakariyya Yahya b. al-Hasan b. Sa‘id al-Hilli, Aba al-Qasim Najm al-
Din, known as al-Muhaqqiq al-Hilli (d. 676 AH/1277 CE), was a very prominent and erudite
Imami jurist, who authored Ma@rij al-usul. See Sayyid Muhsin al-Amin, Ayan al-shiah vol.
VI, p. 128.

4 For an extensive list of ‘Allamah’s teachers and students, see Ayan al-shi‘ah, vol. 1X, pp.
22-24; Mirza ‘Abd Allah Afandi, Riyad al-‘ulama’wa hiyad al-fudala’, vol. 1v, pp. 358—-90; and
Mirza Muhammad Khwansari, Rawdat al-jannat ft awhwal al-‘ulama’ wa al-sadat, vol. 11, pp.
269—286.

5 Muhammad b. Muhammad b. al-Hasan al-Tasi, Aba Ja‘far Nasir al-Din, known variously as
Nasir al-Din al-Tasi, Khwajah Nasir, and al-Muhaqqiq al-Tasi (d. 672 AH/1273 CE), is buried
in al-Kazimayn. He is among the most renowned Imami Shischolars in history, a man of en-
cyclopaedic erudition, who participated, and made indelible contributions to, all the fields of
knowledge in his time, including: theology, philosophy, astronomy, astrology, mathematics,
mysticism, and literature. See Ayan al-shi‘ah vol. X1v, pp. 242-50.

6 Muhammad Baqir Majlisi, Bihar al-anwar, Beirut, 1403 AH/1983, vol. cv1I, pp. 60, 137 at p.
62 and p. 66.
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legal problem troubling Uljaytit which none of his courtiers could solve, and
that the Khan was so impressed by the Imami scholar that he embraced his
school of thought. Regardless of the origins of the situation, what is certain
is that ‘Allamah found himself at the court of a patron more sympathetic to,
and more powerful than, any Imami scholar could have hitherto expected.
‘Allamah authored several treatises in response to questions raised by Uljaytua,
and was part of the ‘travelling school’ (al-madrasah al-sayyarah), a group of
trusted scholars appointed to accompany the Khan and provide him with
their religious expertise wherever he went. In addition to his usual scholarly
activities, at the court ‘Allamah also had the opportunity to engage in public
debates with adherents of different schools of thought, an arena in which he
excelled.

Despite this favourable environment, towards the end of his life ‘Allamah
chose to take his leave of the Khan and to depart from Uljaytt’s new capital
Sultaniyah, returning to his native Hillah, where he primarily devoted his
time to teaching.

‘Allamah was a prolific writer and more than a hundred and twenty
odd works have been ascribed to him on an astounding range of subjects:
theology (al-kalam), philosophy (al-falsafah), logic (al-mantiq), law (al-figh),
jurisprudence (usul al-figh), prophetic tradition (hadith), biographies of the
transmitters (%m al-rijal), grammar (nahw), Quranic exegesis (tafsir), and
perhaps even a work on theoretical mysticism.?

In addition to his many erudite writings, ‘Allamah’s students included:
his son, Fakhr al-Muhaqqiqin al-Hilli (d. 771 AH/1370 CE), his nephews,
al-Sayyid ‘Amid al-Din (d. 754 AH/1353 CE) and al-Sayyid Diya’ al-Din (d. after
740 AH[1339-40 CE), Muhammad b. ‘Ali al-Jurjani, al-Shaykh Qutb al-Din
Muhammad b. al-Razi (d. 766 AH/1365 CE), and al-Shakyh Taqi al-Din Ibrahim
b. Muhammad al-Basri.

‘Allamah passed away in his hometown of Hillah on Saturday the twen-
ty-first of Muharram in the year 726 AH/1325 CE, by which time he had
become the most influential Ithna ‘Ashari Shi‘ scholar of his day, exerting his
unparalleled influence up to the present through his intellectual legacy. His
remains were transferred and interred, befitting his status and religious rank,
in a chamber located adjacent to, and to the left of, the feet of the tomb of
Imam Ali b. Abi Talib in the sacred shrine of al-Najaf al-Ashraf.8

7 Interestingly, ‘Abd al-‘Aziz al-Tabataba’ lists a work entitled Sharh hikmat al-ishrag on p. 132
of his Maktabat al-Allamah al-Hilli, Qum, 1416 AH/1995, however, the entry is left blank.
For a recent work on the theology of al-Allamah al-Hilli, see: ‘Ali al-Madan, Tatawwur ilm
al-kalam al-imami, Baghdad, 1431 AH/2010

8 For a complete picture of the life and times of ‘Allamah al-Hilli, see: al-‘Allamah al-Hilli,
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1.2 The School of Hillah

‘Allamah represents the pinnacle of a wider revival of Imami Shi‘1 thought, par-
ticularly in the area of jurisprudence, which occurred during the later twelfth
and thirteenth centuries; one which is often associated with his hometown of
Hillah. The first flowering of Imami law came about during the lives of Imam
al-Baqir and Imam al-Sadiq in the second Hijr1 century, which corresponds to
the seventh and eighth centuries of the Common Era, The historical sources
attesting to this are the biographical encyclopedias and indexes which record
the names of various companions of the Imams who authored treatises on ju-
risprudence, the most prominent of whom are: Hisham b. al-Hakam, compan-
ion of Imam al-Sadiq; Yanus b. ‘Abd al-Rahman, companion of Imam al-Kazim
and Imam al-Rida; Darim b. Qabisah, a companion of Imam al-Rida; Aba Sahl
al-Nawbakhti, who lived in the era of the Lesser Occultation; and Muhammad
b. Ahmad b. al-Junayd, the teacher of al-Shaykh al-Mufid (d. 413 AH/1032 CE).?
Thereafter, in the tenth and eleventh centuries of the Common Era, Baghdad
was ruled by the Shil Buwayhid dynasty. By and large, the Buwayhid amirs
were tolerant rulers under whose reign the Imamiyyah flourished, with schol-
ars such as: Muhammad b. Babawayh (d. 381 AH/991 CE),’© Muhammad b.
Muhammad al-Mufid, al-Sharif al-Murtada (d. 436 AH/1044 CE),"* Salar al-Day-
lami (d. 448 AH/1056 CE or 463 AH/1071 CE),”*> and Muhammad b. al-Hasan

Irshad al-adhhan ila ahkam al-tman, ed. al-Shaykh Faris al-Hassun, 2 vols., Qum, 1410
AH/ 1989-90, vol. 1, pp. 23-18; al-Allamah al-Hilli, Idah al-ishtibah, ed. al-Shaykh
Muhammad al-Hasstin, Qum, 1411 AH/1990-91, pp. 29-75. Together these two works
provide a very extensive overview of the life of al-‘Allamah and have been extremely
well-organised by their respective editors, systematically detailing many matters pertain-
ing to the life of our author.

9 Muhammad b. Muhammad b. al-Nu‘man, Abt ‘Abd Allah al-Baghdadi al-Karkhi, known
as al-Shaykh al-Mufid (d. 413 AH/1022 CE), was the most eminent Imami Shi‘T scholar
of his era. He authored more than one hundred and fifty works, his complete writings
have been published in fourteen volumes. See al-Khwansari, Rawdat al-jannat, vol. v1, pp.
153-78.

10  Muhammad b. Abi al-Hasan ‘Ali b. al-Husayn al-Qummi, known as Ibn Babawayh and al-
Shaykh al-Sadaq (d. 381 AH/991—2 CE), was one of the most important early Imami Shi1
hadith scholars. He compiled the second of the ‘Four Books’ (al-kutub al-arb‘ah), namely,
Kitab Man la yahduruhu al-faqih. See A'yan al-shiah vol. X1v, pp. 320—22.

11 All b. al-Husayn al-Musaw1, Aba al-Qasim, known variously as al-Sharif al-Murtada,
al-Sayyid al-Murtada, or ‘Alam al-Huda (d. 436 AH/1044 CE). He is generally regarded as
the successor to al-Shaykh al-Mufid, and thereby inherited the mantle of the most prom-
inent jurist and theologian of the Shi‘ah Imamiyyah in his time. He was also one of the
teachers of Shaykh al-T#’ifah. See al-Khwansari, Rawdat al-jannat, vol. 1v, pp. 294-312.

12 Hamzah b. ‘Abd al-‘Aziz, al-Shaykh Abu Yala al-Daylami al-Tabaristani, known as Salar
al-Daylami (d. 448 AH/1056 CE or 463 AH/1071 CE), was a theologian, master of juris-
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al-Tasi (d. 460 AH/1067 CE), known as Shaykh al-T#’ifah,'3 each of whom, with
the exception of Ibn Babawayh, elaborated upon the principles of Imami ju-
risprudence. The son and student of Shaykh al-T#’ifah, al-Shaykh Aba ‘Al1 al-
Tast (d. after 515 AH/1121 CE), is attested to have also been a teacher of the
developing Imami legal tradition in his own right, his students included: Sadid
al-Din al-Hims1 al-Razi (d. after 583 AH/1187 cE) and Abu Mansur Muhammad
b. Hasan Mansur al-Naqqash al-Mawsili; the latter of whom is included among
the teachers of al-Sayyid Abu al-Makarim Hamzah b. ‘Ali b. Zuhrah al-Halab1
(d. 585 AH/1189-90 CE), better known as Ibn Zuhrah."* This period of Imami
Shi1scholarship on jurisprudence in Baghdad was, to some extent, interrupted
by political events. In 447 AH /1055 CE the Seljugs, signalling the end of Bu-
wayhid power, captured Baghdad. In contrast to their predecessors, the Sel-
jugs were staunch adherents of Sunni Islam, a position much reflected in their
governance. Thus, shortly after their arrival, Shaykh al-T2’ifah, fleeing escalat-
ing anti-ShiT sentiment in Baghdad, left the capital for the city of al-Najaf al-
Ashraf, wherein he founded a college (hawzah) which has remained a bastion
of Imami scholarship up to the present day, despite the vicissitudes of time.
Shaykh al-T2’ifah’s departure from Baghdad, in essence, marked the withdraw-
al of Shi‘ah scholarship from the centre of power, an exclusion which cannot
have been without a role in the subsequent waning of some of the ambition
and vibrancy which had hitherto characterised Imami legal writing during the
previous century. Indeed, the century following Shaykh al-T#’ifah is often char-
acterised as a period of decline.

This picture of the later eleventh and early twelfth centuries of the
Common Era comes, in no small measure, from the writings of the Imami
scholar Muhammad b. Mansuar b. Ahmad b. Idris al-Hilli, commonly known
as Ibn Idris, (d. 598 AH/1202 CE),'> who begins his work, Kitab al-Sara’ir

prudence, jurist and grammarian, prolific amongst the scholars of his day as one of the
most talented students of al-Shaykh al-Mufid and al-Sayyid al-Murtada. He authored
the jurisprudential work al-Marasim al-‘alawiyyah fi al-ahkam al-nabawiyyah, and was a
notable teacher of al-Shaykh Aba ‘Ali al-Tasi, son of Shaykh al-Ta’ifah. See A‘yan al-shi‘ah
vol. X1, pp. 109-112.

13 Muhammad b. al-Hasan al-Tasi, known as Shaykh al-T@’ifah (d. 460 AH/1067 CE). This
epithet reflects not only his pre-eminent authority among the scholars of his day, but
also the enduring significance his work holds for posterity. He authored seminal works in
hadith, of which two constitute the third and fourth works of the so-called ‘Four Books’
(al-kutub al-arb‘ah), as well as other works in law, jurisprudence, biography, bibliography,
and Qur’anic exegesis. See al-Khwansari, Rawdat al-jannat, vol. v1, pp. 216—49.

14  See Ayan al-shi‘ah,vol 1X, p. 534.

15  Muhammad b. Mansar b. Ahmad b. Idris, Abu Ja‘far, known as Ibn Idris al-Hilli (d.
598 AH/1202 CE), was the author of Kitab al-Sar@’ir al-hawi li tahrir al-fatawt. See al-
Khwansari, Rawdat al-jannat, vol. vi, pp. 274—9o.
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al-hawt li-tahrir al-fatawt, with a lament upon the deplorable lack of scholar-
ship among his fellows on matters pertaining to the divine law (shariah).'6
The teachers of Ibn Idris include: al-Shaykh Hibat Allah al-Sarawi;'” al-Sharif
Abu al-Hasan ‘Al b. Ibrahim al-‘Alaw1 al-‘Uraydi; '8 Ibn Zuhrah; and Aba ‘Ali
al-Tasy, the son of Shaykh al-T&’ifah. Despite this, he was strongly critical
of his contemporaries mere reliance on the works of previous scholars,
such as Shaykh al-TZ’ifah, without their placing a greater emphasis on legal
methodology, and, indeed, he went so far as to suggest that Shaykh al-T’ifah
himself, never truly espoused an exclusive reliance of this kind.' In neither
of these contentions was Ibn Idxis the first to take such a position. Shaykh
al-T@’ifah’s own teacher al-Sharif al-Murtada had favoured a more ration-
alistic approach—he is frequently cited by Ibn Idris in corroboration of his
own views—and, even among his contemporaries, Ibn Idris was not alone
in maintaining such a stance towards the understanding of law.2° The sig-
nificance of Ibn Idris’ writings is not only due to the verdict which they give
on his predecessors, but also, and perhaps more importantly, down to the
reception which they met with in the hands of his successors. The criticisms
of Ibn Idris provided the impetus for the next few generations of Imami legal
scholars to develop many ideas which have exercised a profound and forma-
tive influence on Shiq law ever since.

The end of Seljuq power came emphatically with the Mongols’ sack of
Baghdad in 656 AH/1258 CE. Sweeping away much of the political status quo
which had hitherto defined the Near East for the preceding few centuries, the
Mongol invasions nonetheless represented something of an opportunity for
the Imami intelligentsia. We have already seen how Uljayta Khan's reign was
especially advantageous to ‘Allamah, however Uljaytu’s predecessors, in their
at best whimsical disinterest in Islam, were also often an improvement on the
Seljuq sultans from the point of view of non-Sunnis. Indeed, Uljayti’s brother
and immediate predecessor, Ghazan Khan (r. 694-713 AH/1295-1304 CE),
was the first Mongol ruler to convert to Islam, and in any case this was not
accompanied by any favouring of particular groups at the expense of others.
In this context we may understand the inspiration behind the Imami scholar

16 See Ibn Idris al-Hilli, Kitab al-Sar@’ir al-hawt li-tahrir al-fatawi, Qum, 1410 AH/1989, vol. 1,
PP- 41—46.

17 Al-Shaykh Jamal al-Din Aba ‘Abd Allah al-Hasan b. al-Shaykh Jamal al-Din Hibat Allah b.
Rutbah al-Strawi (alive in 560 AH/1164-5 CE). See A%yan al-shiah vol. 1X, p. 5.

18  AYyanal-shiahvol.X11, p. 179.

19  SeeIbn Idris al-Hilli, Kitab al-Sar@’ir al-hawt li-tahrir al-fatawt, vol. 1, pp. 46—54.

20  See the works of al-Sayyid ‘Izz al-Din Hamzah b. ‘Ali al-Husayni al-Halabi (d. 585 AH/1189 CE).
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‘Ali b. Misa b. Tawus's (d. 664 AH/1266 CE) edict that a just non-Muslim ruler
is preferable to an unjust Muslim ruler.?!

Teaching, as he was, almost a century before these events, Ibn Idris did
not stand to gain from such developments, and his writings bear witness to
the fact that Seljuq power only had an initial, temporary, effect on Imami
thought. This new era of relative tolerance was far more advantageous for his
successors. Many of the most influential scholars of the thirteenth and four-
teenth centuries, including ‘Allamah, originated from Ibn Idris’ own home
town of Hillah, where the seat of learning was established by him as it had
previously been in Aleppo (al-halab) during the time of Ibn Zuhrah, and
hence this period of Imami scholarship has come to be known as ‘The School
of Hillah’ Ibn Idris’ own students included: al-Sayyid Muhammad b. ‘Abd
Allah b. Zuhrah al-Husayni al-Halabi; al-Shaykh Najm al-Din Aba Ibrahim
Muhammad b. Nima al-Halabi (d. 645 AH/1248 CE); Ahmad b. Mas‘ud
al-Asadi al-Hilli,?? al-Shaykh Abu al-Hasan ‘Ali b. Yahya b. ‘Ali al-Khayyat;23
al-Sayyid Abu ‘Ali Fikhar b. Ma‘add b. Fikhar al-Masawi al-Hair1 (d. 603 AH/
1206—07 CE);?* and Hasan b. Yahya b. Sa‘1d al-Hilli,?> the father and teacher
of ‘Allamah’s maternal uncle al-Muhaqqiq al-Hilli. Indeed, all of al-Muhaqqiq
al-Hill'’s teachers were also students of Ibn Idris.

During the Mongol period, al-Muhaqqiq al-Hilli became the first great
scholar of the School of Hillah. He is regarded as a great systematiser, who
was compelled by the critique of Ibn Idris to extensively develop and refine
the methodology of Shaykh al-T@’ifah, whilst defending and justifying the
views of the latter against the observations of Ibn Idris.26 Al-Muhaqqiq
al-Hillt’s jurisprudential views, which are ordinarily analysed in comparison
to those of al-Sayyid al-Murtada and al-Shaykh al-Tasi, are best summarised
as follows: He considers the form of the command (sighat al-amr) to be veri-
tative in respect to obligation (al-wujib), and does not accept the view of Abu
Hashim?? that the form if'al is veritative in regard to approvedness (al-nudb),

21 See Muhammad b. ‘Ali b. al-Tiqtaqa, al-Fakhr fi al-adab al-sultaniyyah wa al-duwal al-
islamiyyah, n.p., 1927, p. 11.

22 AYyanal-shi‘ah vol.1v, p. 555.

23 AYyanal-shi'ah vol. X111, p. 24.

24  AYyan al-shi‘ah vol. X111, p. 56—7.

25  AYyanal-shiah vol.1x, p. 8.

26  Forhis defence of al-Tasi, see his Nukat al-nihayah, which takes the form of a commentary
on al-Tast's manual of law, al-Nihayah fi mujarrad al-figh wa al-fatawa. See also al-Muhaq-
qiq al-Hilli and Shaykh al-T&’ifah al-Tasi, al-Nihayah wa nukatuha, Qum, 1417 AH/1996.

27  ‘Abd al-Salam b. Muhammad b. ‘Abd al-Wahhab, known as Aba Hashim al-Jubba1 (d.
321 AH/933 CE), was one of the founders of Mu‘tazili usi/ al-figh. His adherents became
known as the Bahshamiyyah, derived from his kunyah Aba Hashim. None of his works
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or the view of al-Sayyid al-Murtada that it is common between obligation and
approvedness. He does not consider the command to signify expedition (al-
fawr) nor postponement (al-tarakhi), because at times it has been employed
to denote both of these, thus, according to him, the command is assigned for
the veritative regarding the common extent between expedition and post-
ponement. He considers the prohibition (al-nahy), with respect to ritual acts
of worship (al-%badat), as signifying the unsoundness (al-fasad) of that which
is prohibited, and, as far as social interactions (al-mu‘amalat) are concerned,
he does not consider the prohibition to signify unsoundness. With respect
to the discussion of the utterances of generality (alfaz al-‘umim), al-Muhag-
qiq al-Hilli accepts the opinion of Shaykh al-TZ’ifah, and maintains that the
utterances assigned for generality are not to be found. This is contrary to the
view of al-Sayyid al-Murtada, who maintains that such utterances are the
common extent between generality and specificity (al-umuam wa al-khusus).
Furthermore, al-Muhaqqiq al-Hilli expounded the discussion on the solitary
narration (khabar al-wahid) by re-examining the subject in detail. According
to him, action in accordance with the solitary narration is permissible on the
basis of intellection; an opinion which is shared by both al-Sayyid al-Murtada
and Shaykh al-Ta@’ifah.

It is unclear what al-Muhaqqiq al-Hilli’s view is with respect to the fol-
lowing of the solitary narration on the basis of the divine law. Although he
accepts the solitary narrations which have been reported by the compan-
ions of the Imams, and compiled in the books of narrations, along with the
specific conditions, such as justness, faith and so forth, and considers action
that is congruous with such traditions to be allowed: at the same time, he
criticises those who put forward reported and intellective evidences for the
occurrence of legally following the solitary narrations, and considers them
thereby marred (makhdiishah). He also claims that Shaykh al-T2’ifah main-
tains the permissibility of acting in accordance with the solitary narration of
a just person, but only that which has been reported from Imami companions
and recorded in their works; to wit, Shaykh al-T@’ifah does not maintain the
permissibility of acting in accordance with the solitary narration of a just
person in absolute terms. Additionally al-Muhaqqiq al-Hilli does not consider
the skilled practitioner of juristic reasoning (al-mujtahid) to always be correct
in regards to the unveiling of a legal ruling, rather, as is the tenet of the
Imamiyyah, he states that the skilled practitioner could sometimes err in his
juristic reasoning and thus not arrive at the ruling, and hence be excused in

survive. See Khayr al-Din Zirikli, al-Alam, 11 vols., supplement, Beirut, 1389 AH/1969,
vol. 1v, pp. 130-31.
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respect to that. Lastly, al-Muhaqqiq al-Hilli also introduces a new nomencla-
ture (istilah) for the concept of juristic reasoning in jurisprudence.?s

The jurisprudential writings of ‘Allamah may largely be seen as a continu-
ation of his maternal uncle’s project. ‘Allamah further refines the undertaking
of Shaykh al-T@’ifah, applying various rational, systematic ideas to Shaykh
al-T2’ifah’s own engagement with the texts. In such developments we see the
fruits of ‘Allamah’s polymathic education; he applies mathematical principles
to problems such as the division of inheritance and the calculation of the
times of prayer.2® He also introduced to Shi‘1 law a new system for classifying
the reliability of traditions, dividing them into true (sahih), good (hasan),
reliable (muwaththaq), and weak (daf), drawing on terminology only previ-
ously found in other schools of legal theory.3°

Such an adaptation of new vocabularies to the discussion of jurispru-
dential problems constituted an important part of al-Muhaqqiq al-Hilli
and ‘Allamah’s revivification and expansion of Shaykh al-T&’ifah’s legacy.
Perhaps the most significant instance of this adjustment is to be found in
regards to the relationship of qualified legal scholars to the law itself, on the
one hand, and to the unqualified masses, on the other. Whilst acknowledg-
ing the need for one who makes edicts (mufti) to provide legal opinions for
those who are ignorant of the law, Shaykh al-Ta@’ifah retains the early Imami
wariness of juristic reasoning (jtihad), included as it is among a group of
other terms—most notably personal opinion (ra’y), and analogical reasoning
(giyas)—which, in the early Imami hadith corpus, are denounced as repre-
senting the ill-advised, arbitrary hubris of relying on fallible human reason
to determine God’s will, rather than the inspired guidance of the divinely-ap-
pointed infallible Imam.3' There is, thus, an affirmation of the necessity of
hierarchies of knowledge and the leadership of the community by qualified
scholars (al-‘ulama’), accompanied nonetheless by a suspicion of the nomen-
clature which other schools of thought apply to this reality. In the writings
of al-Muhaqqiq al-Hilli and ‘Allamah this terminological deadlock is broken,
and we find the normative structure of authority in Shi‘1 law elaborated for

28  See, al-Hilli, al-Muhaqqiq, Najm al-Din Abt al-Qasim Ja‘far b. al-Hasan, Ma arij al-usul, ed.
Muhammad Husayn al-Radaw1, Qum, 1403 AH/1983, pp. 64-65, 77, 14048, 179-81.
29 See Hossein Modarressi Tabataba’1, An Introduction to Shi'7 Law, London, 1984, p. 48.

30  To our knowledge only two of ‘Allamah’s works on the sciences of hadith are extant, Idah
mukhalafat al-sunnah, and Al-Durr wa al-marjan fi al-ahadith al-sihah wa al-hisan. See
‘Abd al-Aziz al-Tabataba’i, Maktabat al-Allamah al-Hilli, p. 62, p. 128. ‘Allamal’s classi-
fication of the hadith in turn made him a prime target of the Akhbaris; See: Muhammad
Amin Astarabadi, al-Fawa’id al-madaniyyah, lithograph, Tehran, 1321 AH/1904.

31 See Muhammad b. al-Hasan al-Tasi, al-Uddah fi usil al-figh, Qum, 1376 SH/1997, pp.

723-32.
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the first time in the language in which it has been discussed ever since: that
in order to be an authority on law one must be a skilled practitioner of juristic
reasoning (mujtahid), possessing the necessary qualifications and all that
entails to independently deduce the law of God from the appropriate sources,
and, in the absence of such qualifications, to resort to and comply with the
conclusion in such matters that the qualified practitioner of juristic reasoning
puts forth. The latter are therefore obliged to comply with the conclusions of
the skilled practitioner of juristic reasoning (taqlid) and those of whomsoever
is the most learned (al-alam) in any given epoch, provided that this can be
readily discerned; for rulings given in the past by a now deceased skilled prac-
titioner of juristic reasoning are not to be relied upon, as they cannot take
into account the affairs and circumstances of the here-and-now.32 The ideas
of Muhammad b. al-Hasan al-Tast were thus further systematised, and in the
process Imami jurisprudence thereby took ownership of a terminology that
had long been monopolised by the literature of rival groups and expressed by
itself, albeit in somewhat different terms.33

This fruitful engagement with other schools of thought is emblematic of
how Imami thought took full advantage of the opportunities presented by
Mongol rule. As we have seen, the sages of the School of Hillah, ‘Allamah
perhaps more than any, greatly profited from the new political landscape. It
was not the case, however, that a sympathetic ruler, even a Shi‘1 one, initiated
a Shi1 intellectual dominance in the region, nor does the success of ‘Allamah
and his peers reflect such a dominance. Rather, what we see in the writings
of the school of Hillah can also be observed in the writings of the Buwayhid
scholars two centuries earlier: not the complacency of political supremacy
but the vibrancy of a teeming polemical context. The blessing of the reign of
Uljayta was that it allowed Shi scholars to co-exist side by side with scholars
from other schools of thought, as part of a cosmopolitan environment which
both provided the ongoing impetus for Imami scholars to clearly and coher-
ently define and defend their positions against those of other Muslims, whilst
also supplying a diverse context of ideas and concepts from which they could
draw inspiration.

Some have alleged that the teachings of the School of Hillah were respon-
sible for a momentous shift of emphasis in the Imami tradition towards the
law, and away from philosophical and mystical currents of thought. However

32 See al-Muhaqqiq al-Hilli, Ma‘arij al-usal, pp. 179-82, pp. 197—202; al-Allamah al-Hilli,
Tahdhib al-wusul ila ilm al-usal, lithograph, Tehran, 1308 AH/1890-91, pp. 100-10.

33  See al-Sharif al-Murtada, al-Ras@’il, Qum, 1405 AH/1984. See also Ahmad Kazemi
Moussavi, Religious Authority in Shi'ite Islam: From the Office of the Mufti to the Institution
of Marja’, Kuala Lumpur, 1996, pp. 7-85.
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this conclusion is far too broad insofar as it constructs a false dichotomy
regarding matters which are, in reality, considerably more complex.3* In this
connection one may note that jurisprudence (usu! al-figh) was in fact the
last subject which ‘Allamah undertook to write about. In the introduction to
his Ghayat al-wusul wa idah al-subul fi sharh mukhtasar al-swal wa al-amal,
he states that, having completed works on theology and philosophy, he now
saw fit to address the subject of jurisprudence.? This work was completed
on 12 Rajab 697 AH/1286 CE.3¢ Furthermore, in the section on preliminary
matters in his Nihayat al-wusil ila ilm al-usil, he makes a similar statement
that all other subjects such as theology—even though it is the highest of the
sciences—language, and syntax, are antecedents to the study of jurispru-
dence (usul al-figh).3” With this in mind, we may view the legal sciences, as
understood by ‘Allamah and his fellow scholars, not as something that sweeps
away other branches of knowledge, but rather as their culmination. As we
have seen, ‘Allamah’s legal thought incorporates the other sciences in his
repertoire; a development that, far from diminishing their status, only makes
them more indispensable.

13 Al-Allamah al-Hillt's Jurisprudence

The flourishing of the Imami intellectual tradition in this context of confron-
tation and exchange is fully reflected in the prodigious breadth of ‘Allamah’s
scholarly oeuvre, and, though he was far from being the last of the sages of Hil-
lah—he was followed, among others, by his own son—he certainly embodies
this period of Imami scholarship at its height. His works on Jurisprudence are
no exception to this. As with his writings in other disciplines, these jurispru-
dential works not only expound his own views of the topic at hand but also
provide an encyclopaedic, even-handed, treatment of the opinions of other

34  See, for instance, Mohammad-Ali Amir-Moezzi, The Divine Guide in Early Shiism: The
Sources of Esotericism in Islam, trans. David Streight, Albany, 1994, pp. 138-9.

35  ‘Allamah al-Hilli, Ghayat al-wusal wa idah al-subul fi sharh mukhtasar al-swal wa al-amal,
Ms. British Library, Or. 3970, fol. 2b.

36 Aghé Buzurg Tihrani, al-Dhartah ila tasanif al-shi‘ah, Beirut, 1983-88, vol. XVI, pp. 24-5.

37  Al-“Allamah al-Hilli, Nihayat al-wusal ila ilm al-usul, 5 vols., ed. Ibrahim al-Bahaduri,
Qum, 1425 AH/2004, vol. I, pp. 71—3. Unfortunantly this is the only published edition
and it suffers from certain infelicities in both Arabic style and convention, namely erratic
punctuation and random paragraphing. To make matters worse each of the five volumes
is prefaced by lengthy prolegomena, which by reasonable standards should have been
combined into a single coherent prolegomena heading the first volume only, such a
procedure not only disrupts the flow of the original work but also makes it rather cumber-
some to navigate.



12 INTRODUCTION

schools of thought, varying from polemics to constructive and sustained criti-
cal engagements with the views of other scholars.

‘Allamah composed a number of works on jurisprudence, both commen-
taries on previous works and manuals of his own. As noted above, his first
work on this topic was Ghayat al-wusul wa idah al-subul fi sharh mukhtasar
al-swal wa al-amal, a commentary on a work by ‘Uthman b. ‘Umar b. al-Hajib
(d. 646 AH/1249 CE).38 He also composed two prodigious surveys of the topic,
which survive, Nihdyat al-wusil ila ‘ilm al-usul, and the smaller Tahdhib
al-wusul ila ilm al-usul. In addition to this there is his Muntaha al-wusul ila
‘ilmay al-kalam wa-al-usil, which is half given over to jurisprudence—the
other half being concerned with theology—and a further two works, al-Nukat
al-badrah fi tahrir al-dhartah and Nahj al-wusul ila ilm al-usul, which are no
longer extant. Finally, there is the introductory text, Mabadi’ al-wusal ila ilm
al-usul 3®

1.4 Mabadi al-Wugul ila Tlm al-Usial

‘The Foundations of Jurisprudence’ is, as its title implies, a brief work, pro-
viding only the skeletal outline of concepts, which are elsewhere given their
full and voluminous treatment in ‘Allamah’s other works of jurisprudence. His
smallest work in the field, Mabadi’ nonetheless provides both a survey of many
key arguments, which shaped the thought of ‘Allamah and his successors, and
a microcosm of the intellectual richness of the period from which his scholar-
ship comes. As well as outlining the Imami position on each topic, the work
also functions as a concise textbook for the opinions held by other schools of
thought, which are each dissected and appraised as the context demands.

The book was written at the request of ‘Allamah’s student Taq1 al-Din
Ibrahim b. Muhammad al-Basri.#° ‘Abd al-Husayn Muhammad ‘Ali al-Baqqal,
the editor of the only extant Arabic published version—hereafter referred to
as the Baqqal version—who states that it is modelled on the Minhaj al-wusul
ila ma‘rifat al-usul of ‘Abd Allah b. ‘Umar b. Muhammad al-Baydawi1 (d. 685
AH /1286 CE),* though he does not provide a source to substantiate this claim.

38 Uthman b. ‘Umar b. Yanus, Aba ‘Amr Jamal al-Din, known as Ibn al-Hajib, (d. 646
AH/[1249 CE) was a prominent Maliki scholar of Qurianic recitation, Arabic grammar,
law, and jurisprudence. See Mirza Muhammad Baqir al-Musawi al-Khwansari, Rawdat
al-jannat, vol. v, pp. 184-88.

39  AYyanal-shi‘ah,vol. 1X, p. 27.

40  Thisrequest for the composition of the book is noted by Agha Buzurg Tihrani, al-Dhari‘ah
ila tasanif al-shi‘ah, vol. X1X, pp. 43—4.

41 ‘Abd Allah b. ‘Umar b. Muhammad al-Baydawi, Aba al-Khayr or Aba Sa‘id Nasir al-Din
al-Shirazi, known as al-Qadi al-Baydawi (d. 685 AH/1286 CE), was a Shafi‘T scholar of the
Arabic language, exegesis, hadith, law, theology and jurisprudence. See the introduction
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To this and other matters of the Baqqal version we shall have cause to return
to below.*? As a scholar well-versed in Shafi1 jurisprudence, ‘Allamah would
most likely have been familiar with the work of Baydawi. The main thing that
both books share in common, however, is that each represents a summa of
the legal methodology of their respective schools, although the topics which
‘Allamah covers are rather different in many cases. As will become clear
below, ‘Allamah cites a great number of authorities from numerous schools
of thought. Not only is he is well-versed in the theology and jurisprudence
of his predecessors and their works from the Imamiyyah but he is also well
acquainted with the various other contributions to these subjects by other
theological and jurisprudential schools. Although these ideas sometimes
converge with ‘Allamah’s own position there are also many areas of diver-
gence. To represent the legacy of ‘Allamah as that of a mere imitator or trans-
mitter of the doctrines of this or that authority, is simplistic in the extreme.

The most decisive influence on ‘Allamah, as far as his jurisprudence is
concerned, is that of his uncle al-Muhaqqiq al-Hill. This can be witnessed in
the core structure of Mabady’. If one draws a comparison with al-Muhaqqiq’s
Ma‘arij al-usul, the latter’'s work on jurisprudence, one clearly sees ‘Allamah’s
close emulation of al-Muhaqqiq in the choice and emphasis of topics covered
as well as in their structure and arrangement. There are, nevertheless, stark
differences in this regard between the Mabadi’ and al-Baydawls Minhdj.
‘Allamah’s Mabadi’ arguably represents an effort to introduce the reader to
the Ma‘arij al-usul and, similarly, his Tahdhib al-wusul ila ilm al-usial should
be seen as a systemisation of the methodology of his uncle. This, in turn, was
intended to facilitate his students’ transition to more sophisticated works
of jurisprudence by the past masters, namely al-Dhariah ila usul al-shartah
of al-Sayyid al-Murtada and al-Uddah fi usul al-figh of Shaykh al-Ta’ifah.*3
‘Allamah’s own thought on jurisprudence culminates in his Nihayat al-wusul
ila ilm al-usil, wherein the full breadth and mastery of our sage is splendidly
demonstrated.

15 Manuscripts and Methodology
To the best of our knowledge there are ninety-five extant manuscripts of
Mabadi’ al-wusul ila ilm al-usul. Of these we have obtained digital copies of all

to the critical edition of his Minhaj al-wusul ila ilm al-usal, ed. Salim Shab‘aniyah,
Damascus, 1989, p. 9.

42 al-Allamah al-Hilli, Mabad?’ al-wusul ila ilm al-usul, ed. ‘Abd al-Husayn Muhammad ‘Ali
al-Baqqal, Najaf, 1390 AH/1970, p. 35.

43 See the editor’s introduction to Ibn Idris al-Hilli, Kitab al-Sara@’ir al-hawi li-tahrir al-fataw,
vol. 1, p. 24.
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known manuscripts, which were not only copied and read in the presence of
the author, and in some cases of his son, but also bear the author’s signature
authorising and endorsing the scribe lector to thereafter transmit the work—
totalling four manuscripts in all. To these we have added an additional two
manuscripts from later times. Below we have provided a list enumerating all
six of these manuscripts and the symbol by which each is designated in the
apparatus criticus.

1. Mabadi’ al-wusil ila ilm al-usul

Mar‘ashi Library, Qum, Iran, figh, kalam, ‘arabi, 49. 93 fols., 130 x 18 mm.
Date of Completion:ﬁ21 Sha‘ban 700 AH /1301 CE.

Symbol in app. crit.: |

2. Mabadi’ al-wusul ila ilm al-usul

Astanah-yi Quds-i Radawi Library, Mashhad, Iran, usi/, 2947. 30 fols.
Date of Completion: Ramadan 702 AH/1303 CE.

Symbol in app. crit.: &

3. Mabadi’ al-wusil ila ilm al-usul

Mar‘ashi library, Qum, Iran, kalam, usil, ‘arabt, 4. 144 fols., 110 x 183 mm.
Date of Completion: 21 Ramadan 703 AH /1304 CE.

Symbol in app. crit.: z

4 Mabadi’ al-wusul ila ilm al-usul

British Library, London, Or. 10963

Date of Completion 1 Rajab 715 AH/1315 CE.
Symbol in app. crit.: »

5. Mabadi’ al-wusil ila ilm al-usal

Kashif al-Ghita’ Foundation, Najaf, Iraq, usil al-figh, ‘arabi, 7954. 80 fols.
Date of completion 1021 AH /1612.

Symbol in app. crit.: »

6. Mabadi’ al-wusul ila ilm al-usul

Kashif al-Ghita’ Foundation, Najaf, Iraq, usul al-figh, ‘arabt, 797. 24 fols.
Date of completion 1251 AH/1835.

Symbol in app. crit.: b

The first of these manuscripts is deemed the editio princeps, and the other
manuscripts have been employed as needed. An appendix has been provided
containing colophons for the first and last pages for each of the foregoing
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manuscripts; these are designated according to the symbols in the apparatus
criticus outlined above. Insofar as the presentation of the Arabic script is
concerned, we have preserved archaic orthography in most cases. The text has
been divided into paragraphs, and headings have been indented and enlarged
to distinguish them from the main body of the text. References to the Qur’an
have been identified and each hadith has been traced to the relevant sources.
Persons whose names occur in the text have been identified and referenced to
biographical sources. This is a dual-language critical edition, and, therefore,
most of the foregoing remarks apply only to the Arabic text, which appears
on the left-hand side with the corresponding English translation on the right-
hand side. Although they do not appear in the Arabic text, the number of
discussions in each chapter has been incorporated into the English chapter
titles for purposes of clarification and for ease of navigation.

In addition to the manuscripts listed above, we have taken recourse to the
Baqqal version, which has been until now the only published edition.#* It is
most unfortunate that this edition is riddled with numerous errors in the text
as well as the editor’s notes. Instances of such errors, many of which have
significant implications for jurisprudence, have all been pointed out in our
apparatus criticus wherein the Baqqal version is designated as al-matbi‘ah.

Persons referenced in the apparatus criticus to the Arabic text have not
been replicated in the notes to the English translation, but are, however, suf-
ficiently noted in this introduction. All efforts have been made to ensure the
utmost accuracy with regard to the translation of the Arabic text into English,
which has entailed a careful consideration of the technical terms of jurispru-
dence in the source language, and appropriate terms and vocabulary for these
terms have been presented in the target language. Where transliterated terms
have been retained in the text, this has only been done to enable the reader
to more readily and rapidly identify the concepts therein. The translation is
succinct and, insofar as possible, offers a close reflection of the original rather
than a discursive, pariphrastic, translation-cum-commentary.

2 Part Two

The following introduction presents a complete and thoroughgoing analysis
of each discussion and chapter of the Mabady’, with a view to drawing out the
parallels and areas of intersection this text has with ‘Allamah’s most exten-
sive contribution to Islamic jurisprudence, namely, the five-volume published
Nihayat al-wusil ila ilm al-usul, (hereafter designated as Nihayat). This work

44  al-“‘Allamah al-Hilli, Mabadi’ al-wusul ila ilm al-usul, Najaf, 1390 AH/1970.
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represents ‘Allamah’s magnum opus in Imami Shi‘ah jurisprudence. It is pre-
sented by the author in thirteen investigations (magqasid), with each investiga-
tion (magsid) consisting of chapters (abwab) divided into sections ( fusul), and
each section divided into problems (matalib), which are further divided into
discussions (abhath), which are themselves sometimes divided into a station
(magam) and issue (mas‘alah). There are four manuscripts of Nihayat al-wusul
ila ilm al-usul extant, which were produced during the life of the author, the
first of which was completed and dated 8" Ramadan 704 AH /1305 CE, the sec-
ond and third are both from the year 705 AH/1305-6 CE, and the fourth from
the year 722 AH /1322 CE.*5

The rationale behind the following is to properly contextualise the concise
and adroit discussions found in Mabadi’ through situating them, as our
translated title suggests, as the foundation of an enterprise in jurisprudential
theory which reaches its completion in Nihayat. As will be seen, this close
appraisal of the two works helps to elucidate, and often to supplement, the
many instances in the Mabadi’ where our author sees fit to abridge or curtail
a discussion, or else to temporarily omit from his consideration arguments
and counterarguments to a position that he otherwise engages with in the full
breadth of Nihdyat. This comparative introduction is therefore designed to
abet advanced scholars of Imami Jurisprudence, by offering them a guide for
navigating through the main writings of ‘Allamah that intertextually maps the
Nihayat and Mabadi’ onto one another.

To our knowledge this is the first such undertaking in English, making
good a scholarly deficit in the study of Imami Shi jurisprudence. However,
given the subtlety and richness of the texts under examination, an exhaustive
commentary would require a full monographic treatment, which shall appear
shortly in our forthcoming book entitled: The Jurisprudence of al-Allamah
al-Hilli—so we have, of necessity, had to limit ourselves in the ensuing to
providing a cursory and descriptive overview of the discussions in each text,
rather than an in-depth engagement with the intricacies of the arguments
found therein.

2.1 The Epistemology of al-Allamah al-Hillt

Prior to examining the jurisprudential themes of Mabadi’ it is first prudent to
provide a broad overview of ‘Allamah’s epistemology as this is presented in
Nihayat, because, despite the bearing his theory of knowledge undeniably has
upon the discussions of the former text, he does not see fit to outline it in any
depth there. This outline is instead found within the sixth chapter ( fas/) of the
first investigation (magsid) of Nihayat, where ‘Allamah addresses the field of

45  ‘Abd al-Aziz al-Tabataba’, Maktabat al-‘allamah al-hillt, pp. 209—-10.
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epistemology. Therein he explains that insofar as jurisprudence (usul al-figh)
constitutes a search for the evidence for rulings (al-ahkam), any thoroughgo-
ing discussion of jurisprudence must thereby require the cognisance (ma‘ri-
fat) of evidence (dalil), and the division thereof into what conveys knowledge
(al-ilm) or probability (al-gann) through theorisation (al-nazar).*¢ In the fol-
lowing six discussions, he lays out the basis of his epistemology, which is, in
turn, necessary to understand his jurisprudence (usu! al-figh), namely his un-
derstanding of the following: knowledge, (ilm), probability (zann), conjecture
(wahm), doubt (shakk), preponderance (rujhan), evidence (dalil), indication
(amarah) and theorisation (nagar).

‘Allamah agrees with al-Muhaqqiq al-Hilli on the definition of knowledge
(al-ilm),*" insofar as he states that it is self-evident (ghani ‘an al-ta‘rif) whilst
also maintaining the position that it is immediate (dariri).*® To this effect
he states that knowledge entails either simple apprehension (tasawwur) or
judgement (tasdig), and that each one may be either ‘immediate’ (daruri) or
‘acquired’ (kasbr). An example of the former is one’s immediate conception
that one is in pain, for instance; where as an example of the latter is the
knowledge one can acquire of another’s pain. On probability (al-gann) he
states that this entails the preferment of one of two sides of a matter (tarjih
ahad al-tarafayn) despite the conceivability of its opposite, whilst a con-
jecture (al-wahm) is that which is outweighed by probability (al-zann), and
doubt (al-shakk) is the negation of preponderance (rujhan).*® He further
states that evidence (al-dalil), according to the jurists (fugaha’), leads to
knowledge (al-ilm) through correct theorisation (bi sahih al-nagar).>°
Meanwhile, an indication (al-amarah) is said to be that which leads to proba-
bility (al-zann) through correct theorisation.?! Finally, theorisation (al-nazar)
itself is said to be the arrangement of the matters of the mind (umar dhani-
yyah) in order to arrive at another matter, which pertains either to knowledge
or to probability. 52

2.2 Chapter One: On Languages (al-lughat)
The first chapter of Mabadi’ al-wusul ila ilm al-usul can be considered an un-
dertaking into the enterprise known as the ‘philosophy of language’, insofar as

46 Nihayat,vol. 1,p. 75.

47  Al-Muhaqgqiq al-Hilli, Ma‘arij al-usal, p. 48.
48  Nihayat,vol.1, p. 75, p. 81.

49  Nihayat,vol.1, p. 82.

50  Nihayat, vol. 1, p. 83.

51 Nihayat, vol.1, p. 83.

52 Nihayat,vol.1, p. 84.
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in this discussion of general principles ‘Allamah primarily considers several
matters of central significance to contemporary philosophers of language, in-
cluding: the nature of the relationship between meaning (or sense) and refer-
ence, that is, how the semantic properties of an utterance relate to its syntactic
properties, the relationship between meaning and use, the question of wheth-
er or not connotation outstrips denotation, as well as an extended inquiry into,
and theorisation upon, the proposed origins of language. The pertinence of
these questions for jurisprudence can be understood when one recognises that
all subsequent discussions in the Mabdadi’ depend on how the revealed word
of the Quran, as well as the recorded Prophetic and Imamic utterances, are
to be practically interpreted and understood for the purposes of jurispruden-
tial theory—an inquiry which is as much to do with language, as it is with
theology. In this chapter ‘Allamah also provides a persuasive argument for the
obligation to master Arabic, because of the dependency of the understand-
ing of the divine law thereupon. Further discussions give close consideration
to the quiddities of the Arabic language, including: the classifications of its
utterances into their respective lexicographical and morphological types; the
controversy surrounding the homonym, that is, those utterances which share
a phonology or orthography but differ with regards to their meaning; and the
crucial distinction between utterances which are veritative and those which
are figurative, as well as the further subclassifications within these types of
utterance. The chapter concludes with an intricate philological examination
of the differences of opinion among the scholars of the Arabic language in
respect to the Arabic particles, of conjunction, disjunction, delimitation, etc.

2.2.1 Discussion One: On General Principles (ahkam kulliyyah)

‘Allamah begins the first chapter with an opening discussion on general prin-
ciples wherein he states four principles.5® The first principle concerns the
epistemological debate as to whether language is bequeathed (tawgifiyyah),
a position he ascribes to a party (jama‘ah), or whether it is a product of hu-
man nomenclatures and developments (istilahiyyah), as is maintained by
Abu Hashim. In Nihayat ‘Allamah presents, altogether, five positions on who
or what is taken to be the true assignor of language (wadi). He ascribes the
first position to ‘Abbad b. Sulayman,>* some others of the Mu‘tazilah,5* and the

53  Nihayat,vol. 1, pp. 150-51.

54  ‘Abbad b. Sulayman al-Saymuri, known as ‘Abbad (d. c. 250 AH/864 CE), was a Mu‘tazili
scholar. See the critical edition of Fakhr al-Din al-Raz1's (d. 606 AH/1209 CE), al-Mahsul ft
‘im usal al-figh, 6 vols., ed. Taha Jabir Fayyad al-‘Alawani, Beirut, 1416 AH/19986, vol. 1, p.
181.

55  Regarding this group of Sunni rationalist-minded theologians see, Encyclopaedia of Islam,
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practitioners of the science of letters (ashab al-taksir)5¢ for whom language
is understood to be a natural phenomenon, which specifically means that
the signification of an utterance is natural, due to its essence (dalalat al-lafz
tabi‘tyyah ay li dhatihi). The second position, which ‘Allamah ascribes to those
whom he calls ‘the verifiers’ (al-muhaqqigin)—in an epithet that could beto-
ken his approval—is that the signification of the utterance is arrived at through
the medium of assignation (wasitat al-wad). On this position, ‘Allamah states
that there is a difference of opinion: some maintain that the assignor is God,
such as Abii al-Hasan al-Ash‘ari,%” Ibn Farak,>® the Zahiriyyah,5° and a group of
jurists ( fugaha’), with the assignation itself thereby being understood from the
aspect of divine bequeathment either through revelation (wahy) or through
the creation of sounds (aswat) and letters (hurif) that are then made audi-
ble to an individual or a group of people and through the creation of a priori
knowledge about that; whilst others, such as Aba Hashim, his companions and
a group of theologians (mutakallimun), maintain that the assignation is no-
menclatural (istilahiyyah). The third position, ascribed to ‘others’ (akharun), is
that the assignation is partially nomenclatural and partially bequeathed, and,
on this, the author observes that there is a difference of opinion. He quotes
Abii Ishaq®0—citing him by his epithet of ‘the teacher’ (al-ustadh)—that ‘the
necessary extent by which nomenclature occurs is bequeathed and the re-
mainder is nomenclatural’. He ascribes the opposite position to some ‘others’
(akharan), namely, that, although the origins of language are nomenclatural,
the remainder is bequeathed. The fourth position, ascribed to the majority of

New Edition, Leiden, 1954—2005, vol. V11, p. 793.

56  ‘llmal-taksiris abranch of the esoteric science of the letters (im al-jafr). See, Muhammad
b. ‘Ali Thanvi, Kashshaf istilahat al-funan, Istanbul, 1899, vol. 1, p. 223. However, in
Nihayat we find ashab al-ikstr, which appears to be a copyist’s error.

57  ‘Ali b. Ishag, known as, Abu al-Hasan al-Ashari (d. 324 AH/936 CE), was the founder of
the Ash‘ari theological school that bears his name, and began his career as a Mu‘tazili.
His notable works include: Magalat al-islamiyyin and al-Ibanah ‘an usul al-diyanah. See,
Zirikli, al-Alam, vol. v, p. 69.

58  Muhammad b. al-Hasan b. Farak, Aba Bakr (d. 406 AH/1015 CE), was a prominent Sunni
Ash‘ari theologian and Shafi‘i jurist. See, Zirikli, al-A%am, vol. v1, p. 313.

59  Regarding this group of jurists, founded by Dawad b. ‘Ali b. Khalaf al-Isfahani (d. 270
AH/884 CE) see, Ignaz Goldziher, The Zahiris: Their doctrine and their History, trans.
Wolfgang Behn, Leiden, 1971.

60  Ibrahim b. Muhammad b. Mihran, known as Aba Ishaq al-Asfarayini (d. 418 AH/1027
CE), see Zirikli, al-Alam, vol. 1, p. 59.
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‘the verifiers), is to suspend judgement on this matter, which he points out as
the chosen stance of al-Qadi Aba Bakré! and al-Ghazali.62

All the positions stated above are then analysed in detail by our author.
He outright rejects the first of these as he states that all are agreed upon the
invalidity of ‘Abbad’s opinion. In respect to the remaining positions, and the
dichotomy between the bequeathed and nomenclatural, our author provides
an acute analysis of the arguments for and against whilst raising objections
and counter-objections to both discussions, and it is only at the end of this
particular section in Nihayat—unlike in Mabadi’ and Tahdhib wherein he
does not see fit to clearly state his own position—that his own view on the
subject becomes apparent, when he states that ‘since the weakness of both
discussions has become clear, the most favoured opinion is the suspension of
judgment whilst each of the two of them are possible even though bequeath-
ment (al-tawqif) is far stronger’.63

The second principle refers to the extent of linguistic utterances (alfaz),
the rationale for which is given in Nihayat as follows: although meanings are
endless, words must at some point come to an end (mutanahiyah), and so this
will necessitate one of two possible outcomes; either that some meanings
will be devoid of an utterance, which is the objective of ‘Allamah’s argument,
or else utterances will be assigned to endless meanings, which is impossible
(muhal) because the assignation of an utterance to endless meanings would
necessitate their intellection and the intellection of what is endless is impos-
sible.t+

The third principle set forth by our author concerns the obligation for the
jurist to learn the Arabic language because the understanding of the divine
law (shar) is dependent thereupon; as he explains in Nihayat, legal matters
necessarily make reference to the Qur’an and the Sunnah, both of which are
in Arabic. This in turn makes it obligatory to enter into a discussion about
syntax (al-nahw), morphology, and the language, since both sources are set
in the language of the Arabs. This obligation is then further expounded by
‘Allamah under the rubric that ‘whatever is necessary in order to complete
the obligation is obligatory’ (ma la yatimmu al-wajib illa bi hi fa huwa wajib).

61 Muhammad b. Tayyib al-Bagqillani known as Qadi Aba Bakr (d. 403 AH/1013 CE), was a
prominent Sunni Ash‘ar theologian. See Zirikli, al-A%am, vol. v11, p. 46.

62  Muhammad b. Muhammad b. Muhammad al-Ghazali al-Tasi, Aba Hamid (d. 505
AH/1111 CE), a very famous Shafif jurist, Ash‘ari theologian, and Safi, whose most well
known work is Thya’ ‘ulum al-din, a Sufi treatise explaining the five pillars of Islam. His
most famous book in jurisprudence, however, is al-Mustasfa. See Zirikli, al-Alam, vol. vi1,
p- 247.

63  Nihayat,vol.1, p. 158.

64  Nihayat,vol.1, p. 162.
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With regard to the Arabic language ‘Allamah upholds the argument of his
predecessors and calls for the same stringent procedure of examination as
is applied to the examination of those who transmit the divine law (ruwat
al-shar).%5

The fourth principle is on what constitutes speech (kalam). Whilst in
Mabadi’ our author presents the definition of speech put forth by the
Mu‘tazilah, in Nihayat he attributes the same definition to the masters of
jurisprudence (usuliyyun) in the discussion, On the Quiddity of Language;
going on to dissect and analyse it word by word, whilst pointing out that
this definition is the same as that put forward in the nomenclature of the
authorities of syntax (istilah al-nuhat) for what they call ‘the meaningful
sentence’ (al-jumlah al-mufidah).56

2.2.2 Discussion Two: On the Classification of the Utterances (tagsim
al-alfaz)

The second discussion pertains to the classification of utterances, and on this

matter ‘Allamah follows the standard procedure in jurisprudence, which is to

examine an utterance from a fivefold approach, in order to classify it.

The first approach is with regard to its form (sighah); if it relates to a tense
then it is a verb (fi?), if it is independent in its signification (dalalah) then
it is a noun (ism), and if neither of these applies then it is to be classified as
a particle (harf). The second approach is to classify an utterance as either
simple (mufrad) or compound (murakkab). The third approach is to classify
the utterance and its meaning as being either singular or numerous. The
former is classified into being either a proper noun (‘alam), an ellipsed noun
(mudmar), a univocal (mutawat?’) or an equivocal (mushakkak) utterance,
and the latter are to be taken as each distinct from the other (mutabayinah).
However, if only the utterance is numerous then it is a synonym (mutaradi-
fah) and if the meanings are many then it is classified as an improvised
meaning (murtajal), and finally if it is used in a meaning that is unsuitable
to its original assignation or else if it is used in a meaning that is suitable to
the original assignation but the new meaning predominates over the first
meaning, then it will be classified as either a linguistic, a customary, or a
legal transfer (al-mangul al-lughawt aw al-‘urft aw al-shar%). If the opposite
is the case, namely, that the new meaning of the utterance does not pre-
dominate over the first meaning, then, insofar as its relationship to the first
meaning is understood, it is to be classified as veritative (hagigah), and in its
relationship with the new meaning it is to be classified as figurative (majaz).

65  Nihayat,vol.1, p. 166.
66  Nihayat,vol.1, pp. 145-47.
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However, if the assignation is for two meanings without one of the meanings
predominating or taking precedence over the other then, in such an instance,
the utterance is classified as a homonym (mushtarak) in relation to both
meanings, and in relation to one of the two meanings it is classified as an
ambiguous (mujmal) utterance. The fourth approach concerns the meaning-
ful utterance (al-lafz al-mufid); if only one possible meaning is understood
from an utterance it is classified as an explicit designation (nass), however if
another meaning is equally possible then it falls within the category of what
is known as the ambiguous (muwjmal), otherwise the evident (zahir) meaning
becomes preferable (rgjih) to the interpreted meaning (mwawwal) which
is thereby outweighed (marjih). The homonym—in-between an explicit
designation and an evident utterance—is to be classified as a clear utterance
(muhkam), and that which is in-between an ambiguous and interpreted
utterance is to be classified as an unclear utterance (mutashabihah). The fifth
approach deals with those nouns that are classified as either concrete (ism
al-‘ayn) or paronymous (al-mushtaqq), the former referring to that which
signifies an essence of a thing (al-dhat) and the latter being that which does
not. It is noteworthy that what the author stipulates as a must (la budda)
regarding paronymy (ishtiqgaq) in Mabady’, is actually drawn, albeit partially,
from the definition regarding its quiddity (mahiyyah) put forth elsewhere by
al-Maydani.%” This definition is given in full by ‘Allamah in his detailed dis-
cussion in Nihayat on this issue, along with four principles (arkan) relating to
the paronymic: firstly, that it is a name (ism) assigned (mawdit‘) to a meaning;
secondly, that there is another utterance which is related (nisbah) to that
original meaning; thirdly, that both nouns share the original letters; and
fourthly, that the change (taghyir) that takes place occurs only with regards
to the letter or vowel (harakah); he then gives his rational arguments that the
sub-divisions (agsam) of the last principle are not nine, as enumerated by
Fakhr al-Din al-Razi,8 but fifteen.69

2.2.3 Discussion Three: On the Homonym (al-mushtarak)
The next two discussions, of the homonym, and the veritative and figurative,
respectively, follow naturally on from the classifications given above. The first

67  Ahmad b. Muhammad b. Ahmad, Abu al-Fadl, known as al-Maydani (d. 518 AH/1124 CE)
was a man of letters from Nishapur. See Zirikli, al-A%am, vol. 1 p. 208.

68  Nihayat, vol. 1, pp. 218-19. Muhammad b. ‘Umar b. al-Hasan, Aba ‘Abd Allah, known as
Fakhr al-Din al-Razi (d. 606 AH/1210 CE), was an extremely prolific Sunni Ash‘ari theologi-
an and Shafiq jurist who is perhaps best known for his commentary on the Qur’an and his
work on jurisprudence, al-Mahsul i ilm usil al-figh. See Zirikli, al-Alam, vol. v11, p. 203.

69  Nihayat,vol. 1, pp. 187-202.
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of these outlines the arguments for and against the homonym, such as the
claim that it is not allowed (imtina‘), which our author rejects on the basis of
its philosophical possibility (imkanihi fi al-hikmah) and the existence of the
homonym within language. However, when ‘Allamah states that, ...accepted,
the homonym is contrary to the principle (al-asl)’—he does not explicitly state
the principle, nor does he offer clarification on this matter at any other point
in the text. It is therefore worth dwelling on this elision. The principle that he
alludes to in the above instance is that which is known within the works of ju-
risprudence as the ‘lack of homonymity’ (‘adam al-ishtirak), a principle that is
mainly adopted by the opponents of the usage of the homonym. This principle
is ordinarily invoked when a homonym equivocates between homonymity and
the lack thereof, and in such an instance the opponents argue on the basis of
one of five arguments—as detailed by Fakhr al-Din al-Razi along with several
counterarguments—that homonymity is a source of unsoundness (mafasid)
and, even if such unsoundness does not demand the barring of such an assig-
nation, then the least that is demanded in such a case is that the homonym is
to be considered outweighed (igtida’ al-marjithiyyah) and that an overwhelm-
ing probability (aghlab ‘ald al-zann) would constitute the lack of homonymity.

‘Allamah and the other proponents of homonymity supply counterargu-
ments to each of the five arguments against the homonym. However, whilst
he briefly alludes to two of these in Mabads’, our author gives the matter
much greater scrutiny in Nihayat.”® The proponents’ arguments can be best
summed up in the words of al-Muhaqqiq al-Hillz:

The principle of the lack of homonymity, if it were not for that no under-
standing would be realised except nigh the knowledge of the lack there-
of, and that is void (batil) because it necessitates the voidness of logical
inference through explicit designations (al-nusis) due to the possibility
that utterances thereof are assigned to another meaning.”

‘Allamah goes on to state that knowledge of homonymity arises through the
explicit designation thereof by the folk of the language (ah!l al-lughah), a group
to whom he takes recourse on a number of occasions in the Mabady’. In each
such instance, it could be argued that this broad designation refers to the
grammarians, lexicographers, or philologists of the Arabic language. Unlike
al-Muhaqqiq al-Hilli, who, whilst attending more to possibility (imkan) than
to linguistics (al-lughah), maintains that an utterance could be used in both of
its meanings irrespective of whether it is veritative in both senses or figurative

70 Nihayat,vol.1, pp. 229-32.
71 Ma‘arij al-usil, p. 53.
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or in either of the two, our author states that it could be used in both senses
through the signs of the veritative (‘alamat al-haqiqah). However, his favoured
opinion is that it is not possible to use the homonym in both of its senses ex-
cept in a figurative manner, since it is not assigned for numerous meanings qua
numerous meanings.

The issue of possibility is itself dealt with at length in Nihayat wherein
‘Allamah mentions al-Shafil,’2 Qadi Abu Bakr, al-Jubba,”® Qadi ‘Abd
al-Jabbar,’* and al-Sayyid al-Murtada as the proponents for allowing a single
homonym in two senses only if it is possible, otherwise, as is the case with
the imperative form (sighat ifal), it should be used for a command (al-amr
bi al-shay’) or a warning (al-tahdid ‘alayhi). In the case of its usage without
a context (garinah) that would incline its sense to one of the meanings, and
he says that al-Shafi, al-Sayyid al-Murtada, and ‘Abd al-Jabbar affirm that it
must be predicated upon both senses together; contrary to the views of Aba
Hashim, Abu ‘Abd Allah, Abu al-Husayn al-Basr1,?® al-Karkhi,’6 and Fakhr
al-Din al-Razl.

2.2.4 Discussion Four: On the Veritative (al-hagigah) and the Figurative
(al-majaz)
The fourth discussion brings our author to examine the utterances which
should be classified as either veritative or figurative. It is noteworthy here that
‘Allamabh is at pains to explain the etymology and grammatical basis of both of
these terms, like the masters of jurisprudence (usuliyyian) who preceded him—
such as al-Razi. In Nihayat he explains that what is usually referred to as the
veritative (hagiqah) is to be found on the grammatical scale (wazn) of falah
and is derived from the noun al-haqq, and similarly that the figurative (majaz)
is on the grammatical scale of mafil and is derived from the noun al-jawaz.

72 Muhammad b. Idris b. al-‘Abbas, Aba ‘Abd Allah, known as al-Shafi‘i (d. 204 AH/820 CE),
the founder of the madhhab bearing his name. See, Zirikli, al-Alam, vol. v1, pp. 249—50.

73 Muhammad b. ‘Abd al-Wahhab b. Salam al-Jubba’1, Aba ‘Ali (d. 303 AH/916 CE) promi-
nent Mu‘tazili scholar. See, Zirikli, al-A%am, vol. v11, p. 136.

74  ‘Abd al-Jabbar b. Ahmad b. ‘Abd al-Jabbar al-Hamadhani al-Asadabadi, Aba al-Husayn
known as Qadi al-Qudat or Qadi ‘Abd al-Jabbar (d. 415 AH/1025 CE), was a leader of the
Mu‘tazilah in his age and the author of an extensive theological work known as Kitab
al-Mughni min abwab al-‘adal wa al-tawhid. See, Zirikli, al-Alam, vol. 1v, p. 47.

75  Muhammad b. ‘Ali al-Tayyib known as, Aba al-Husayn al-Basri (d. 436 AH/1044 CE),
was a prominent Mu‘tazili scholar of jurisprudence who lived and died in Baghdad and
authored an extremely influential work on jurisprudence entitled: al-Mu‘tamad fi usul
al-figh. See, Zirikli, al-Alam, vol. v1I1, p. 161.

76 ~ ‘Ubayd Allah b. al-Husayn, Abu al-Hasan known as al-Karkhi, (d. 340 AH/952 CE), a
Hanaff jurist. See Zirikli, al-A%am, vol. 1v, p. 347.
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These discussions grant us an insight into how ‘Allamabh, his predecessors, and
his fellow masters of jurisprudence, understand these terms linguistically.””

The definitions of the veritative and figurative proffered in Mabadi’ are
succinct, for the former is stated to be the use of an utterance for the meaning
it has been assigned, and the latter as the use of an utterance in another
meaning from its original assignation due to a connection between the
new and original assigned meaning. It is in Nihayat, however, that ‘Allamah
expands upon the nature of the veritative and figurative each being opposed
to the other (mutagabalan), and thus explains how the definition (hadd) of
one of them can serve as a guide to the definition of the other and, moreover,
how the definition of one can be extracted from that of the other. He further
notes that people have put forward different definitions for both terms. To
illustrate this point he outlines the definition given by Abu ‘Ali al-Jubba’t and
Abu Hashim, which he says is also chosen by Abu al-Husayn al-Basri: that the
veritative is an utterance which regulates the meaning thereof without any
addition (ziyadah), subtraction (nugsan) or transference (nagl). Now, accord-
ing to ‘Allamah, this should inform us about the definition for the figurative,
which is extracted from it, and is the following: the figurative is an utterance
which does not regulate the meaning thereof either due to an addition
(zéyadah), subtraction (nugsan) or transference (nagl).”®

Our author then proceeds to briefly allude to the three classifications of
the veritative; into either linguistic (lughwiyyah), customary (‘urfiyyah), or
legal (shar‘iyyah) utterances. He upholds the view that certain utterances
are, undoubtedly, assigned within the language to certain meanings and used
therein, an assignation which is termed linguistically veritative, or they are
transferred to a second meaning and predominantly used therein and thus
become customary veritative, either on the basis of a general (al-‘@mm) or a
specific (al-khass) custom. He deals exhaustively with the third classification
in Nihayat, since it is obviously of paramount importance to the discussion
on jurisprudence. Succinctly put, these are those utterances, which are used
in meanings assigned to them within the nomenclature of divine law (shar"),
regardless of whether the meaning and utterance are known or unknown
to the folk of the language. The legally veritative utterance can be viewed
through further sub-classifications based upon those which pertain to actions
(al-af‘al) and those which pertain to agents (al-fa‘ilin), and to differentiate
the latter from the former sub-classification the legally veritative utterance is
also referred to as religious (diniyyah). Both classifications of legally veritative
utterances are brought together through legal custom (al-‘urf al-shar). The

77  Nihayat,vol. 1, pp. 235-6.
78  Nihayat,vol. 1, pp. 235-6.
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legal veritative is said by ‘Allamah in Mabadi’ to be ‘truly’ linguistically figura-
tive, or, as he phrases it in Nihayat, ‘at best’ s0.7

This matter leads our author on to a consideration of the issue of transfer
(al-naql) from one sense to another—in this case that of the veritative to the
figurative—and, as seen above in the discussion of the homonym, he states
that transfer (al-naql) is ‘contrary to the principle’ without providing any
explanation of this principle.8° Al-Muhaqqiq al-Hilli explains that the princi-
ple, in this instance, refers to the lack of transference (al-as! ‘adam al-naql).8!
However, the two reasons that ‘Allamah provides in Mabadi’ are, as a matter
of fact, the first of three reasons given by al-Razi on this matter, which are also
stated in similar terms by al-Muhaqqiq al-Hilli.8? Similarly, in Mabadi’, our
author states that the figurative is ‘contrary to the principle, without provid-
ing any details of the principle; it is only in Nihayat that this omission is made
clearer, when he explains the reason behind the contrariness to the principle
of transference in the following terms:

The advantage of assignation is to make known (‘lam) to the other,
that which is concealed within oneself (al-damir) through an utterance
assigned to a meaning, and, therefore, the principle is the veritative, as
through it is realised the benefit of the assignation, and if it were not for
the principle then either the figurative or neither of them would be the
principle.

These possibilities are considered null on the basis of various arguments that
he then goes on to outline in detail.83 ‘Allamah, contrary to the position of the
Zahiriyyah, maintains that the figurative has been used in the first and second
source of Islamic law either by way of addition (zéyadah), subtraction (nugsan)
or transfer (nag!l). He corrects al-Amidi 8 on this matter, whom he considers to
be mistaken about the Imamiyyah stance on this issue.85

In Mabadi’ our author provides only two methods on the basis of which
to obtain knowledge of whether an utterance is either veritative or figurative:
the first is that the folk of the language explicitly designate an utterance to be

79  Nihayat,vol.1, pp. 243—61.

80  Nihayat,vol.1, p. 261.

81  Maarij al-usil, p. 52.

82  Al-Mahsul fi ilm al-usil, vol. 1, p. 314; and Ma‘arij al-usul, p. 52.

83  Nihayat,vol. 1, pp. 282-84.

84  ‘Ali b. Muhammad b. Salim al-Taghlibi, Abt al-Hasan, known as Sayf al-Din al-Amidi (d.
631 AH/1233 CE), a prominent Shafi1 jurist who authored the highly influential work
al-Thkam ftusal al-ahkam. See Zirikli, al-Alam, vol. v, p. 153.

85  Nihayat, vol. 1, p. 226, and al-Thkam fiusal al-ahkam, vol. 1, p. 63.
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either veritative or figurative (nass ahl al-lughah) and the second of which is
that the meaning presents itself to the mind upon the hearing of an utterance
(tabadur). However, in another example of how abridged ‘Allamah’s remarks
are in the Mabady’, he discusses a further ten such methods in Nihayat.86

2.2.5 Discussion Five: On the Contradiction of the States of Utterances
(ahwal al-alfaz)

This is discussed and contextualised by ‘Allamah in the seventh chapter bear-
ing the same title in the investigation (magsid) into languages (al-lughat) in Ni-
hayat, wherein he explains that those who use such utterances have extended
their usage—even the assignor himself—and, in so doing, they have not con-
fined an utterance to a single meaning nor have they obligated the confirma-
tion thereof within its assignment, but, rather, they have permitted it to move
away from the assignment and its omission (hadhf) in its entirety, despite the
remaining of that which signifies it by necessity (iltazaman).

He further notes that such an extension of an utterance’s usage by its users
leads to the following: the possible unity of an utterance despite its multiple
meanings, such as with the homonym (al-mushtarak); the transference of an
utterance from its assignment without the disregarding of the assignment
entirely, such as with the figurative (al-majaz), or else with the disregarding
of the assignment entirely, such as with the transferred (mangqiil), or else dis-
regarding some of the instances in which it has been set forth, such as the
specifier (al-mukhassis); and the omission (hadhf) of an utterance despite
its replacement by that which indicates it, such as with the ellipsis (al-
idmar). ‘Allamah observes that such things are not opposed to one another,
but rather it is possible to bring them together in a single utterance or else
to bring together a number of them, and it is also possible for there to be a
sufficing (al-iktif@’) of one of them over another, and ‘Allamah deems such a
sufficement to be necessary if it is possible. He also regards it as obligatory to
theorise on the appropriacy of the sufficed (al-muktafa bihi). He states that
when there is a confusion in understanding (ikhtilal al-fahm), appropriacy
can only be realised by these five matters: homonymy (ishtirak), either cus-
tomary (al-‘urfi) or legal (al-shar), transference (al-nagl), the figurative (al-
majaz), ellipsis (al-idmar), or specification (al-takhsts). It is to these matters
that he gives his consideration in Mabad.’.

With the foregoing in mind ‘Allamah then presents the following discus-
sions: On Whether Homonymy is More Appropriate When Transference and
Homonymy Contradict One Another (idha taGrada al-naql wa al-ishtirak
fa al-ishtirak awla); On the Figurative’s Appropriacy Over the Homonymic

86  Nihayat, vol.1, pp. 292—98.
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(ft anna al-majaz awla min al-ishtirak); On the Contradiction Between the
Homonym and Other Utterances ( fi al-ta‘arud bayn al-ishtirak wa al-bagin),
wherein the appropriacy of ellipsis (al-idmar) and specification (al-takhsts)
over homonymy is addressed; and finally, On the Other Contradictions (fi
baqi al-mu‘aradat), wherein he addresses the appropriacy of the figurative,
ellipsis, and specification over transference, the equality of the figurative and
ellipsis, the appropriacy of specification over the figurative and ellipsis, the
appropriacy of homonymy over abrogation, and the appropiacy of specifica-
tion and the univocal over homonymy.8”

2.2.6 Discussion Six: A Well-Needed Commentary on Particles (hurif)
This is addressed by ‘Allamah in the section entitled: A Commentary On the
Particles Which the Jurists Discuss ( fi tafsir huraf yabhathu ‘anha al-fuqgah@’)
in Nihayat, which he divides into three further discussions devoted to different
particles.ss

The first of these is on the waw, wherein ‘Allamah explains that the people
have differed regarding the waw of conjunction (al-‘atifah), with the majority
upholding the view that it denotes absolute union (al-jam‘al-mutlaq) without
denoting sequence (tartib). In support of this he quotes Abt ‘Ali al-Farisi®?
to the effect that the linguists (al-lughawiyin), the authorities on syntax
(al-nahwiyan), and the grammarians from the schools of Basra and Kufa, are
in agreement that the waw denotes absolute union (al-jam* al-mutlag) and
not sequence (tartib). He also notes that Sibawayh?° mentions that it denotes
union, and not sequence, on seventeen different occasions in his work.
Furthermore, ‘Allamah notes that it has been reported from al-Farra®' that
it denotes sequence in those instances wherein it could not possibly denote
union, such as in the statement: ‘bow then prostrate’ (irka? wa usjudi). In
addition to the above, ‘Allamah observes that others are of the opinion that it
denotes sequence in absolute terms.%?

The second discussion is on the particle fa@’, wherein ‘Allamah notes that:
the fa’ demands possible succession (al-ta‘qib al-mumkin); that the authori-

87 Nihayat, vol. 1, pp. 299—312.

88  Nihayat,vol. 1, pp. 313—29.

89  Al-Hasan b. Ahmad b. ‘Abd al-Ghaffar, known as Abu ‘Ali al-Farisi (d. 377 AH/987 CE), a
prominent grammarian. See Zirikli, al-A%am, vol. 11, pp. 193—4.

90 ‘Amr b. ‘Uthman b. Qanbar, known as Sibawayh (d. 180 AH/796 cE), the most famous
grammarian of the Arabic language and author of the celebrated al-Kitab. See Zirikli, al-
Alam,vol.v, p. 252.

91 Yahya b. Ziyad b. ‘Abd Allah, Abu Zakariyya, known as al-Farra’ (d. 207 AH/832 CE) the
leading grammarian of Kufa. See Zirikli, al-Aam, vol. 1x, p. 178.

92  Nihayat,vol. 1, pp. 313—21.
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ties of syntax (al-nahwiyin) have reached a consensus upon its conveying the
meaning of sequence (tartib) without delay; and that this is the meaning of
succession (taqib). He comments on the delimitation of the above definition
to the possible (al-mumkin), to include the example of: ‘T entered Baghdad
and then Basra’ (dakhaltu baghdad fa al-basrah). Furthermore, he notes that
there is a consensus among the folk of the language (akl al-lughah) upon its
conveying the meaning of succession (al-ta’qib), which is to be taken as a
legal proof (hujjah).9

In the third of these discussions ‘Allamah addresses the five remaining par-
ticles, namely: fi, min, ila, ba’, and innama—and it is worth observing that, of
these, the particle ila is not addressed in Mabadi’. He states that f is used to
indicate time or place (zarfiyyah), and it can be tangible (tahgigan), as in the
example: 'Zayd is in the house' (zayd fi al-dar)—which is veritative (haqiqi)
due to the fact that the noun of place and time (zarf) cannot exceed the
place or time denoted (magrif) and is figurative (majazi) in such examples
where it could so exceed. Also, he notes that it could be natural (tabi?) as in
the example ‘the cat in her fleeing’ (al-hirr fi ihabiha) or accidental (‘aradi),
as in the example ‘man in a shirt’ (al-insan fi al-qamis); or intangible (tagdir)
such as its usage in Quranic Verse 20:72 ‘...on the trunk...” (fi judhi‘). Our
author then provides examples for the usages of the particle min, noting
that the utterance min is used for: denoting the commencement of the limit
from a place (ibtida’ al-ghayah min al-makan) as in the example ‘I travelled
from Kufa’ (sirtu min al-kafah); for denoting division into parts (al-tabid) as
in the example ‘a ring of silver’ (khatim min fiddah); denoting explanation
(al-tabyin) as in the example of the Quranic Verse 22:30 ‘...of idols’ (min
al-awthan); and, finally, for denoting addition (z@%dah) only after negation,
as in the example no one came to me’ (ma ja’ni min ahad). Furthermore,
he states that il is used for denoting the termination of the limit (intiha’
al-ghayah), and the particle ba@’ denotes connection (ilsag) and seeking aid
(istianah), and that innama denotes limitation (hasr)—which he supports by
citing the view of Abu ‘Al al-Farisi whose opinion he regards as a proof on
syntax, poetic examples from al-A'sha®* and al-Farazdaq,%> and other gram-
matical arguments.%

93 Nihayat,vol. 1, pp. 321—4.

94  Maymun b. Qays b. Jandal, known as al-A'sha (d. 75 AH/696 CE), was among the preemi-
nent poets of the pre-Islamic period and one of his odes is included among the so-called
Suspended Odes (al-Mu‘allagat). See Zirikli, al-Aam, vol. vi11, pp. 300-301.

95 Hammam b. Ghalib b. Sa‘sa‘ah al-Tamimi, Abu Firas, known as al-Farazdaq (d. 110
AH/728 cE) famous poet from Basra known for his poetry in praise of the Ahl al-Bayt. See,
Zirikli, al-Alam, vol. 1X, pp. 96-7.

96  Nihayat, vol. 1, pp. 324—9.
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2.3 Chapter Two: On Rulings (al-ahkam)

The chapter On Rulings, corresponds to the foregoing chapter On Languages,
insofar as this chapter’s discussion of the issues surrounding the moral status
of an action also constitutes a prerequisite to any thoroughgoing theorisation
of its legal status. The discussions in this chapter thereby proceed to consider:
the ethical evaluation and analyses of an action, the correspondent rulings
that will therefore be applied to it, the conditions according to which the
ruling for an action can be qualified by its manner of performance, and other
related matters, with a view to articulating how these in turn inform the status
of an action’s ruling. In relation to this our sage also outlines, and offers his
own contributions to, the prominent debate between the Asha‘irah®’ and
Mu‘tazilah as to whether the status of an action can be known only through
divine revelation or, rather, whether it can also be understood by means of
the faculties given to the human intellect. Further discussion is given to the
obligation, incumbent on all believers, of giving thanks to the Benefactor.
Finally, our author concludes this chapter with a brief gloss on the initial
nature of all things prior to the revelation of the divine law, which leads him
to discuss the difference between necessary and non-necessary actions and his
particular stance on the 'principle of indifferency' (as! al-ibahah).

2.3.1 Discussion One: On Action (al-fil)

The discussion of meaning per se then moves on to a brief chapter address-
ing the ethical valuation of actions. This covers the various moral designations
which actions may bear, and how these in turn relate to the performance of
actions and the status of the legal rulings that concern them.

The chapter on rulings (al-ahkam), as given in Mabadi’ and its six discus-
sions, is also brought forward in Nihayat and examined prior to the discus-
sion, On Language. These issues actually pertain to those matters that are
considered as prerequisites (muqaddimat) for the deliberation and under-
standing of jurisprudence.

An action is evaluated here according to the criterion of the praiseworthi-
ness (madh) or blameworthiness (dhamm) of its performer, a matter that has,
of course, been extensively discussed in jurisprudence. The author qualifies
an action into its five well known jurisprudential classifications through the
above criterion, from which he infers that an action is either of such a quality
that its actor is worthy of blame, in which case such an action is considered
ugly (qubh), or is not worthy of blame, in which case, such an action is con-
sidered beautiful (Ausn). The same criterion is rigorously applied to each of
the five classifications in Nihayat, which are as follows: if the performer is

97  This term denotes those who subscribe to the Ash‘ari school of theology.
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blameworthy for his act then the action is considered forbidden (haram); if
he is blameworthy for abstaining from an action and therefore he deserves
punishment (%gab), or is praiseworthy for performing an action, then it is
considered obligatory (wajib); if he does not deserve blame for abstaining
from it, but it is preferable (r@ji) to perform it rather than abstain from it,
then it is considered as an esteemed (mustahabb), approved (mandub) or
a supererogatory (nafl) conduct, a voluntary act of obedience (tatawwu"),
or a recommended form of conduct (sunnah); if he is not blameworthy for
abstaining from it, but it is better to abstain from the action, then it is consid-
ered as a disdained action (makriih); and if he is neither deserving of rebuke
nor of praise for performing or abstaining from the action, then it is consid-
ered as an indifferent action (mubah).%®

2.3.2 Discussion Two: On the Ruling (al-hukm)

In Nihayat the discussion on the ruling (hukm) is included after the discussions
on soundness (sihhah), voidness (butlan), and accomplishment (ijz@’) of an
action. ‘Allamah states in this text that a ruling on a matter is either about its
soundness or about its voidness, and that both these judgements are acciden-
tal applications to possible actions that may occur in both of these manners.
Thus, the ruling of soundness may be applied to the acts of worship (‘ibadat)
and to social interactions (mu‘amalat). On its application to the former, he
notes, in Nihayat, a difference of opinion among the jurists ( fugaha’) and the-
ologians (mutakallimun), for the latter of whom the judgement of soundness
on a matter is taken to be whatever agrees with the divine law irrespective
of whether its compensatory performance is obligatory or not, whilst for the
former the soundness of a judgement is what annuls a compensatory perfor-
mance. ‘Allamah explains that this disagreement between the jurists and the
theologians comes to the fore on the issue of the prayer of the one who, on
the basis of probability, considers himself to be in a state of ritual purity. Ac-
cording to the theologians, this ruling is to be considered sound because it is
in accordance with the command (al-amr) and its compensatory performance
is thereby obligated through a new command. The jurists consider such a rul-
ing unsound because it does not annul the compensatory performance, which
according to ‘Allamah is not good (laysa bi jayyid) because of the following ob-
jections: the compensatory performance is neither commanded nor evident in
the command itself ( fi nafs al-amr), because there are on the one hand rituals
that require no compensatory performance, such as the prayer of Id, and on
the other hand rituals that do require a compensatory performance, despite
their soundness, such as the prayer whose prerequisite of purification has not

98  Nihayat,vol.1, pp. 91-101.
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been fulfilled ( fagid al-mutahhir). These objections are, according to our au-
thor, compelling enough to render the position of the jurists problematic.

With regards to the application of a judgement of unsoundness to acts of
worship, this is given to be the opposite of the definitions from the theolo-
gians and jurists outlined above, namely, that which does not agree with the
divine law or which does not annul the compensatory performance, and vice
versa for social interactions (mu‘amalat). The author considers the unsound
(fasid) to be synonymous with what is termed as void (batil), on the basis of
what is well known (al-mashhiir), which is a contrary position to that of the
Hanafiyyah,*® for whom the judgement of the unsound ( fasid) is a middle
position between that which is judged as sound or void.10°

2.3.3 Discussion Three: On the Acts of Worship (al-‘ibadat)
The issue of accomplishment (ijza@’) is discussed in the same section on the
soundness and voidness of a ruling in Nikayat, where he further adds to its
explanation by stating that an action can be qualified by accomplishment if
it’s possible that its occurrence is in accordance with two manners, the first of
which is that its ruling is a result thereof and the second is that its ruling is not
a result thereof, such as prayer (salat) and other acts of worship. However, if
an action occurs only in accordance with the first of these two manners, such
as the knowledge of God, the Exalted (ma‘rifat Allah), then it cannot be prop-
erly qualified by the term accomplishment (ijza’) as such, likewise with the
returning of an item (wadi‘ah) placed in one’s trust to its rightful owner, which
cannot be qualified by such terms as accomplished (mujz) or unaccomplished
(ghayr mujz).101

Performance (al-ad@), repetition (al-iadah), and compensatory perfor-
mance (al-qad@) are grouped together in Nihayat, wherein ‘Allamah adds
that repetition and compensatory performance can be united in a single
action if no consideration is given to the time at which the action was under-
taken. Moreover, repetition and performance can be united in a single action
if no consideration is to be given to the undertaking of performance as fore-
most.102

2.3.4 Discussion Four: On the Beautiful (al-husn) and the Ugly (al-qubh)
The fourth discussion in this chapter introduces the long-standing debate be-
tween the Asha‘irah and the Mu‘tazilah on the epistemology of ethics: viz.,

99  This term denotes the followers of the Hanafi school of law.
100 Nihayat,vol. 1, pp. 107-8.

101 Nihayat,vol.1, p. 108.

102 Nihayat, vol.1, pp. 109-10.
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how the status of an action can be known, whether through divine revelation
or through the faculties of the human intellect. This subject is elsewhere dis-
cussed in detail in ‘Allamah’s works on theology.13 In the Mabadi’, however,
he enumerates three methods for arriving at what is beautiful or ugly, the first
two of which are intellective (‘agli), namely through the a priori (darurt) and
theorisation (rnazgart),'** and the third of which is the revealed method (sam1),
which he explains in Nihayat as the intellect taking recourse to revealed sourc-
es because it can not independently realise this knowledge alone. In Nihayat
the chapter on rulings and the discussion on the matter of the beautiful (husn)
and the ugly (qubh) is brought forward and discussed prior to the discussion
on language in those matters that are considered as prerequisites (mugad-
dimat) for the discussion and understanding of jurisprudence. For ‘Allamah
says on this matter:

This issue is the great battle (al-ma‘rakah al-‘azimah) between the
Asha‘irah and the Mu‘tazilah, and most of the precepts (qawa@’id) of the
Mu‘tazilah, indeed most Islamic precepts (al-gawa@’id al-islamiyyah), are
founded thereupon. On this matter reasonable people (al-‘ugala’) have
become mightily muddled. The stance of all the Mu‘tazilah on this issue
is that both are judgements of the intellect (al-hukman al-‘agliyan).1os

With regard to the stance of the Asha‘irah, he goes on to state that:

The Asha‘irah maintain that the beautiful and the ugly are subject to re-
vealed sources (sam). The intellect only considers something beautiful
through the command of God, the Exalted, and only considers some-
thing ugly through His prohibition thereof. And so, if He prohibited the
beautiful it would be ugly and vice versa.1°¢

‘Allamabh is in concord with the Mu‘tazilah on this matter. He presents fourteen
arguments in this regard, that are expounded in Nihayat, on the basis of which
he states that this is the rightful (al-haqq) position to adopt on this issue.107

103 For example, see, al-‘Allamah al-Hilli, Kashf al-murad fi sharh tajrid al-i‘tigad, Qum, 1416
AH/1995, pp. 302—305.

104  Which in Nihayat he terms istidlal.

105 Nihayat,vol. 1, p. 118.

106  Nihayat,vol.1, p. 118.

107 Nihayat,vol.1, pp. 119-24.
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2.3.5 Discussion Five: On Thanking the Benefactor (shukr al-mun‘im)

The discussion on the obligation of giving thanks to the Benefactor is a theo-
logical matter, which ‘Allamah upholds like the Mu‘tazilah. In Nihayat he adds
three further reasons to the brief gloss on this topic in Mabadi’, which are as
follows: the dispelling of fear is itself an obligation, which can only be achieved
by giving thanks, therefore thanks giving becomes obligatory; when we have
incompatible ways, if one of these ways leads to security and the other results
in fear, then the way which leads to security is obligated, and thus, in this con-
text, thanks giving is the way which leads to security; and, finally, if thanking
the Benefactor were not obligatory on the basis of intellection, then knowledge
(ma‘rifah) would not be obligated, as for ‘Allamah there is no difference be-
tween the two, because the demand for the obligation of knowledge (ma‘rifah)
is at the same time an obligation for thanks giving. ‘Allamah then extensively
analyses the arguments presented by the Asha‘irah on this matter, along with
his counterarguments, which are beyond the scope of this introduction.108

2.3.6 Discussion Six: On Things (al-ashya’)

Whilst the treatment of ‘things’ in the Mabadyi’ is very condensed, Nihayat
elaborates in detail on the ruling on the initial nature of all things (ashya’)
prior to the revelation of divine law. In Mabadi’ this is said to be indifferent
(mubah) because they are beneficial and free from any indication of unsound-
ness (amarat al-mafsadah). However in Nihayat he contextualises these con-
cepts, giving specific examples, as well as presenting the views of a number
of schools of law and theology, including the differences within the Baghdadi
and Basari Mu‘tazilah themselves, and the opinions held by scholars, which he
quotes by name, some of whom maintain unique positions amidst their own
schools. This is then followed by ‘Allamah’s endorsement of one of these opin-
ions and his justifications thereof.

The discussion of things (ashya’) in Nihayat is premised on human actions,
which are seen to be either necessary or non-necessary (darurt). The former
are those actions, which it is impossible to avoid, such as breathing. Non-
necessary actions are those actions, which it is possible to avoid, and the
example he employs to illustrate this point is of consuming fruits and their
like. This discussion actually revolves around the non-necessary actions that
the intellect (‘ag/) cannot comprehend a priori as either ugly or beautiful.
The Mu‘tazilah of Basra, alongside some Hanafi and Shafi1 jurists, uphold
the principle of indifferency (al-ibahah) with respect to things prior to the
revelation of the divine law, whereas the Mu‘tazilah of Baghdad, a sect from

108  Nihayat,vol.1, pp. 134—9.
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among the Imamiyyah, Abua ‘Ali b. Abi Hurayrah of the Shafi‘iyyah,'%® are of
the opinion that they were prohibited (al-hazr). Furthermore Abu al-Hasan
al-Ash‘ar and Abu Bakr al-Sayraf,® as well as a group from among the
jurists, are of the opinion that judgement should be suspended in regards to
these non-necessary actions, a verdict they explain on either of the follow-
ing basis: firstly, there is no ruling for them—=Allamah does not see this as
pertaining to judgement (al-waqf), but as a sure exclusion of a ruling (al-
hukm)—or, secondly, we are simply not aware of the ruling regarding such
things. ‘Allamah adopts the first basis, insofar as he implies that if there is no
ruling for non-necessary actions then they must be neither obligatory (wajib)
nor forbidden (haram) and therefore neither commanded nor prohibited,
and thus they are to be considered indifferent (mibah). ‘Allamah subse-
quently presents five reasons for the justification of their permissibility. The
five reasons presented in Nihayat in one way or another all return to the same
reason stipulated in Mabadi’ ™

2.4 Chapter Three: On the Commands (al-awamir) and Prohibitions
(al-nawahi)

An understanding of the command, along with its counterpart, the prohibition,
is, of course, essential for an understanding of the law, delivered as it is through
both divine commands and the commands of the Envoy of God. This chapter
begins with a linguistic inquiry into which utterances constitute a command;
viz. a discussion of the differences of opinion regarding the quiddity of speech
and the imperative form of the verb. ‘Allamah then offers an intensely detailed
mapping and typology of the different kinds of obligation which utterances
can produce, and brings to the fore the specificities of different commands and
their various modalities. As is often the case in this work, ‘Allamah occasionally
departs from a step-by-step explanation to address specific questions which
he deems pertinent, usually due to their having been areas of particular
consternation among the different schools of thought. This chapter also briefly
surveys similar matters, as they apply to prohibitions.

2.4.1 Discussion One: On the Command (al-amr)
On the subject of commands and prohibitions ‘Allamah includes a preliminary
(al-mugaddimat) section in Nihayat in which the first discussion concerns the

109 Al-Hasan b. al-Husayn al-Baghdadi, Aba ‘Ali, known as Ibn Abi Hurayrah (d. 345 AH/956
cE), leader of the Shafi‘iyyah in Iraq of his day. See Zirikli, al-A%am, vol. 11, p. 202.

110 Muhammad b. ‘Abd Allah, Aba Bakr, known as al-Sayrafi (d. 330 AH/942 CE). See Zirikli,
al-Alam, vol. v11, p. 96.

111 Nihayat,vol.1, pp. 139—40.
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quiddity of speech ( fi mahiyyat al-kalam). The command (al-amr) is regard-
ed here as a kind of speech (naw‘ min al-kalam), which in turn necessitates
the discussion of its quiddity, and he further notes that even though this dis-
cussion is the outcome of the ‘art of jurisprudence’ it is the theologians who
have most vocally deliberated and demonstrated the issues pertaining to it. He
notes the difference of opinion on the quiddity of speech between the Mu‘tazi-
lah and the ancients, and the Asha‘irah, for the former of whom it consists of
letters and sounds (al-hurif wa al-aswat) and is neither a distinguished genus
in its essence nor a different reality from these expressions (‘barat) and the
sounds (al-aswat) that signify their meaning, whilst for the Asha‘irah speech is
ameaning which is established in itself (qa’im fi al-nafs) and a true genus apart
from the letters, sounds and expressions (al-‘ibarat), writing (al-ragiam), and
forms of inscription (al-katabah), which signify it."2 The second discussion
considers whether the command is veritative in a specified statement (al-gaw!
al-makhsus), an opinion to which ‘Allamah grants his accord, adding that it is
figurative in other cases."® The third discussion focusses on the definition of
the command ( fi hadd al-amr), which is the same as that given in the discus-
sion under consideration in Mabadi’.**

2.4.2 Discussion Two: On the Imperative Form of the Verb (sighat if'al)
being for obligation
The second discussion in Mabadi’, on the imperative form of the verb (sighat
ifal), is addressed by ‘Allamah in the first discussion On the Reasons for its
Usage (fi wujuh ista'maliha) under the chapter dedicated to a discussion On
the Form of the Command (al-bahth ‘an al-sighah) in Nihayat."> Therein, he
clarifies the contention of the scholars of jurisprudence: that the imperative
form of the verb (sighat if‘al) is employed to denote fifteen possible aspects of
meaning. He notes a consensus ({ma°‘) that not all of these usages are verita-
tive since some of them can only be understood within a context, and in this
instance he is probably alluding to linguistic consensus. However, there is a
controversy (al-niza“) regarding the commonality between five of these fifteen
possible meanings, namely: obligation (al-wujib), approvedness (al-nudb), in-
differency (al-ibahah), refrainment (al-tanzih), and forbiddance (al-tahrim).
The controversy is as follows: that it is common for all the above five, or that
it is common between obligation, approvedness, and indifferency, or that it is
veritative at least for the meaning of indifferency, or as some have said it is for

112 Nihayat,vol. 1, pp. 357-8.
113 Nihayat, vol. 1, pp. 358-67.
114 Nihayat,vol.1, pp. 367-72.
115 Nihayat,vol.1, p. 373.
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approvedness and obligation, whilst according to others the latter is the case
only with the addition of a context, and according to others still it is for obliga-
tion and can only be employed in other meanings through the context. A few
discussions later in Nihayat ‘Allamah discusses Whether or not the Command
Demands Obligation ( fi ann al-amr hal yaqtadi al-wujib am (@) and his argu-
ment on this point is supported, in both works, by the same hadith regarding
the tooth-twig (miswak).16

2.4.3 Discussion Three: On the Command (al-amr) Not Demanding
Repetition (al-takrar)

The issue of a command not demanding a repetition is raised On a Command
Lacking a Context (al-amr al-mujarrad ‘an al-qara’in) about which ‘Allamah
notes, in Nihayat, that Abu Ishaq al-al-Asfarayini, alongside some other jurists
and theologians, maintains that such a command demands repeated engage-
ment, if at all possible, for the duration of a believer’s lifetime. Others, howev-
er, including ‘Allamah himself, al-Sayyid al-Murtada, Abu al-Hasan al-Basriand
Fakhr al-Din al-Razi, uphold the position that such a command—referred to
in Mabady’ as the ‘absolute command’ (al-amr al-mutlag)—demands neither a
one-off nor a repeat engagement, insofar as it can be understood."”

2.4.4 Discussion Four: On the Command Demanding Neither

Expedition (al-fawr) nor Postponement (al-tarakhi)
Allamah explains the differences of opinion in relation to this matter in the
third section of the fourth investigation in Nikayat in the fifth discussion
entitled: The Command Does not Demand Expedition (fi anna al-amr la
yagqtadr al-fawr), where he states that a group of the Hanafiyyah, a group of
the Hanabilah, and whoever else obligates a repeated engagement (al-takrar),
maintain that the command demanding neither expedition nor postponement
obligates expedition (al-fawr); whilst the Jubba’iyan, Abu al-Husayn al-Basri,
Qadi Abu Bakr, and a group from the Shafi‘iyyah"® and Asha‘irah uphold
the position of postponement (al-tarakhi). Furthermore, others, such as al-
Sayyid al-Murtada, maintain a suspension of judgement (al-wagqf) on this
matter. ‘Allamah resolves that this kind of command signifies a demand that
is common between expedition and postponement (al-talab al-mustarak bayn
al-fawr wa al-tarakhi), a verdict that he presents in Mabadi’ as the ‘common
extent’ (al-qadr al-mushtarak)."®

116  Nihayat, vol. 1, p. 414.

117  Nihayat,vol. 1, pp. 435-43.

118 This term denotes those who subscribe to the Shafi1 school of law.
119 Nihayat,vol.1, pp. 451-2.
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2.4.5 Discussion Five: On the Conditioned Command (al-amr
al-mashrat) being Non-Existent When the Condition (al-shart) is
Non-Existent

This matter is addressed in Nihayat under a similar title, as part of a broader

examination of the difference of opinion regarding commands that depend

upon their being conditioned by the Arabic particle ir, which is only addressed
in Mabads’ in the example he furnishes of a master saying to his slave: ‘If you
enter the market then buy meat’ (in dakhalta al-suga fa ishtari al-lahma).

‘Allamah presents his reasoning and arguments—all of which are succinctly

encapsulated in the short paragraph in Mabadi’—where he confirms that the

correct opinion is that, if the condition does not exist then neither does the
command. He further observes that this is the matter which so perplexed Ya‘la

b. Umayyah,'?° and led him to question the shortening of prayer in times of

security.!?!

2.4.6 Discussion Six: On the Command that is Delimited by an Attribute
(al-amr al-muqayyad bi al-sifah) not Becoming Non-Existent With
the Non-Existence of the Attribute

A similar discussion of this matter is also found in Nik@yat under a section enti-

tled: The Command Delimited by an Attribute ( fi al-amr al-muqayyad bi al-si-

fah), yet prior to this discussion a separate discussion is undertaken into The

Command Delimited by a Name ( f7 al-amr al-muqayyad bi al-ism) in contrast

with Mabadi’ wherein the discussion of the name (al-ism) is limited to the dis-

cussion dealing with the delimitation of a command by an attribute (al-sifah).

The debate in Nihayat is structured around the question of whether or not the

ruling (al-hukm) delimited by an attribute signifies the exclusion of that which

is other than it. ‘Allamah analyses the various stances taken on this question,
including by those who maintain that such an exclusion does occur, such as
al-Shafi, Malik,'””> Ahmad b. Hanbal,'?® Abu al-Hasan al-Ash‘ari, a group of

120 Yala b. Umayyah b. Abi ‘Ubaydah, was a companion of the Prophet who died alongside
the forces of Imam ‘Ali during the battle of Siffin in 37 AH/658 CE. See Zirikli, al-Alam,
vol. IX, p. 269.

121 Nihayat,vol. 1, pp. 461-5.

122 Malik b. Anas (d. 179 AH/795 CE), founder of the madhhab that bears his name. He was
the compiler of a work known as al-Muwatta’ for which there are roughly twelve versions.
See Zirikli, al-Alam, vol. v1, p. 128.

123 Ahmad b. Muhammad b. Hanbal al-Shaybani al-Wa’ili, Aba ‘Abd Allah, known simply as
Ibn Hanbal or Ahmad Ibn Hanbal (d. 241 AH/855 CE), was the founder of the Hanbali
madhhab which bears his name, and is chronologically the last of the four Sunni
madhahib. He was imprisoned for eighteen months by the Abbasid ruler al-Mu‘tasim

)

for upholding the doctrine of the ‘uncreated Quran’ (gidam al-quran) and released
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jurists and theologians, Abti ‘Ubayd,'?* and a group of philologists. There are
also those who uphold that it does not so occur, such as Abu Hanifah?®> and
his acolytes, Qadi Abu Bakr, al-Qaffal,’26 and a great number of the Mu‘tazilah.
Our author then moves on to consider the opinion of Aba ‘Abd Allah al-Basri
that it does so exclude, but only in three instances; in the address (al-khitab)
set forth for an elucidation (al-bayan), for instruction (al-taim), and thirdly in
whatever is apart from an attribute included therein, such as when the ruling
for two witnesses signifies the exclusion of one witness because it comes under
two witnesses. ‘Allamah asserts that the strongest opinion on this matter is that
the ruling delimited by an attribute does not signify the exclusion of anything
contrary to it unless the attribute itself is the cause ( illah).1>?

2.4.7 Discussion Seven: On the Chosen Obligation (al-wajib al-mukhayyar)
In respect to this matter our author sees fit to analyse the particularities that
arise regarding any command that relates to a number of obligations by way
of choice. In Nihayat this issue is discussed under the chapter: On the Clas-
sifications of the Command (al-agsam al-amr). The primary concern of this
discussion, in both works, is to resolve the question of whether one of the ob-
ligations is the determined obligatory action according to God, or whether in
fact they are all obligatory, and the charged agent must determine one out of
the many by way of choice (al-takhyir). This discussion gives rise to the follow-
ing concepts, and subsequent implications, of choice (takhyir): determination
(ta‘yin), obligation (wujub), performance (fi?), and abstainment (tark).1?8

from prison in 220 AH/835 CE, whereafter his influence increased significantly. His most
important contribution is the extensive hadith collection known as al-Musnad, which is
organised according to the companion narrating the Aadith in question. See Zirikli, al-
Atam,vol. 1, pp. 192-3.

124 Al-Qasim b. Sallam al-Harawi, known as Aba ‘Ubayd (d. 224 AH/838 CE), was an accom-
plished scholar who authored works in the fields of hadith, Arabic literature, and Islamic
law, from Herat (in present day Afghanistan). He travelled to Baghdad and settled in
Tarsus, visited Egypt, and finally died in Makkah. See Zirikli, al-A%am, vol. v1, p. 10.

125 Al-Nu‘man b. Thabit al-Tamimi Balwala’ al-Kafi, known as Abt Hanifah or Imam
al-Hanafiyyah (d. 150 AH/767 CE), a prominent jurist and founder of the madhhab that
bears his name, see Zirikli, al-A%am, vol. 1x, pp. 4-5.

126 Muhammad b. Ahmad b. al-Husayn b. ‘Umar, Aba Bakr, known as al-Shashi al-Qaffal
al-Fariqi or al-Qaffal (d. 507 AH/1114 CE), was the leader of the Shafi‘t madhhab in Iraq in
his day, and taught in the Nizamiyyah Madrasah of Baghdad. See Zirikli, al-A%am, vol. v1,
p- 210.

127  Nihayat,vol.1, pp. 470-471.

128  Nihayat,vol.1, pp. 488-501.
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2.4.8 Discussion Eight: On the Obligation that is to be Performed within

a Broad Period of Time (al-wajib al-muwassa®)
This is discussed under a discussion of the same title in NiAayat in the section,
On the Classifications of the Command, wherein ‘Allamah clarifies that in re-
spect to time, the action should be viewed according to a threefold classifica-
tion: first that the time is shorter than needed to perform the action, which
would be an injunction of what is not feasible; second, that the time is ade-
quate for the time it takes to perform the action, such as the day and the fast;
and thirdly that the time is more than it takes to perform it. He says that there is
no controversy regarding the first or second classifications, however some peo-
ple have differed in respect to the permissibility of the third. The proponents
of this, along with their differing stances, are given as Muhammad b. Shuja‘
al-Thalji,'?° the Shafi‘iyyah, and the Jubba’iyan and their followers, al-Sayyid
al-Murtada, Abu al-Husayn al-Basri and some of the Hanafiyyah, whilst their
opponents, along with their arguments, are given as being the Asha‘irah and a
group of the Hanafiyyah.130

2.4.9 Discussion Nine: On the Obligation On All Sufficed by the
Performance of Some (al-wajib ‘ala al-kifayah)

The discussion of this in Nikayat, follows along the same lines as that pre-
sented in Mabadi’, as, in both works, the emphasis is placed on the objective
(gharad) of the Lawgiver either being attached to the realisation of the action
by everyone who is charged, in particular, or the realisation thereof in an ab-
solute manner. The former is obligatory upon individuals (al-a‘yan), and the
command includes them by way of plurality (jam"). The latter is the obligation
on all sufficed by the performance of some (wajib ‘ala al-kifayah), and the com-
mand does not include them by way of plurality.3!

2.4.10 Discussion Ten: On the Obligation (wwjitb) upon Which the
Absolute Obligation (al-wajib al-mutlag) Depends

‘Allamah discusses this in the fifth section of Nikayat, in relation to the rulings

of obligation ( fi ahkam al-wujub). However in Nihayat the two classes of the

obligation are given as being the conditioned (mashrut)— which he refers to

as ‘the delimited’ (mugayyad) in Mabadi’—and the absolute (mutlag). With

regard to the latter the author notes the difference of opinion between the

129 Muhammad b. Shuja‘, Aba ‘Abd Allah known as Ibn al-Thalji (d. 266 AH/880 CE), was a
prominent Hanafl jurist of Baghdad who leaned toward the Mu‘tazilah in theology. See
Zirikli, al-Alam, vol. v11, p. 28.

130 Nihayat,vol. 1, pp. 503-5.

131 Nihayat,vol.1, p. 501.
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Wagifiyyah'3? and al-Sayyid al-Murtada, on the one hand, and the Mu‘tazilah
and Asha‘irah on the other. The former uphold the doctrine of the obligation
thereofif the preliminary (muqaddimah)isareason (sabab) forthe commanded
(al-ma’mar biki), and if it is a condition with regard to the occurrence then it
is not regarded as a reason and therefore is not obligatory. The latter are of the
opinion that the obligation upon which depends the existence of that which
is commanded is subject to two conditions, namely the ability to perform it
and that the command is set forth in absolute terms, regardless of whether it
is a reason or not. ‘Allamah subscribes to the latter position, because, he states,
if it were not obligatory it would necessitate one of two matters: either the
injunction of what is not feasible or the exclusion of the absolute obligation
from obligation itself.133

2.4.11 Discussion Eleven: On the Command of a Thing (al-amr bi
al-shay’) Necessitating the Prohibition (al-nahy) of its Opposite
(diddihi)

This section corresponds to the discussion of the same topic in Nikayat which
approaches this subject from two angles, firstly with regard to an utterance
(lafz) and secondly with regard to its meaning (mana). Our author thereby ex-
pands on what he presents in Mabadi’, namely that with regards to the obliga-
tion abstainment is by no means to be permitted (man‘). The muted reference
he makes in Mabadi’to ‘the one who has acquired no knowledge’ is shown here
to refer to the chosen opinion among the Asha‘irah and that of Qadi Aba Bakr
Muhammad b. Tayyib al-Baqillani, who maintain that ‘a command of a thing
is the very prohibition of its opposite’ (al-amr bi al-shay’ nahy ‘an diddihi bi
aynihi).13*

2.4.12 Discussion Twelve: When the Obligation is Abrogated (nusikha)
the Permissibility (al-jawdz) Remains
This brief section is supplemented in Nikayat by an intricate consideration
of the differing opinions, and counterarguments to, al-Ghazali, who is of the
opinion that the abrogation of an obligation does not necessitate the per-
missibility to remain, and also the contrary view of Fakhr al-Din al-Razi, who
upholds that the permissibility would remain in such an instance. ‘Allamah’s
argument centres here on how the issue of permissibility (al-jawaz) is to be

132  After the martydom of the Imam Musa al-Kazim, the majority of the Shi‘ah followed his
son Imam ‘Ali al-Rida as the eighth Imam. Those who stopped with the seventh Imam and
considered him to be the last of the imams became known as the Wagqifiyyah.

133  Nihayat, vol.1, pp. 518-9.

134 Nihayat,vol.1, pp. 527-8.
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understood: either as permission (idhan) for an action, or as an equiponderant
choice for the action to be performed or not.135

2.4.13 Discussion Thirteen: On the Impossibility of an Injunction (taklf)
of the Impossible (al-muhal)

This issue is extensively discussed in Nihayat under a section entitled: On What

is Commanded (fi al-ma’mur bihi), wherein ‘Allamah presents the agreement

of all the Mu‘tazilah that such an injunction is impossible, and the differing

opinions on its occurrence among the Asha‘irah despite their agreement that

such an injunction is possible.!36

2.4.14 Discussion Fourteen: An Injunction (al-taklif) on Ritual (al-furi)
is not Dependent upon Faith (al-iman)

The fourteenth discussion in Mabady’ is elsewhere addressed in Nihayat under
a discussion on the realisation of a legal condition (husul al-shart al-shar)
not being conditioned by an injunction (al-taklif), which is the general posi-
tion of the Mu‘tazilah and the Asha‘irah—except for Aba Hanifah and Abu
Hamid al-Isfra’Ini who claim that disbelievers are not addressed regarding the
ritual acts of worship. Another exception is the opinion of those who main-
tain that disbelievers are charged only insofar as the prohibitions (rawdahi) are
concerned but not with respect to commands (awamir). ‘Allamah maintains
that this dispute has no bearing insofar as the judgements of the world (ahkam
al-dunya) are concerned, because the disbelief of a disbeliever (kufi- al-kafir)
constitutes prevention for approaching Islamic ritual prayer (al-salat) and, af-
ter embracing Islam, the compensatory performance (gada’) of prayers lapsed
whilst in the state of disbelief is annulled. However, he states, this discussion
has a bearing on the judgements of the hereafter (ahkam al-akhirah) insofar
as the disbeliever, as he shall be chastised for disbelief, shall also be chastised
for his disobedience and for abstaining from the ritual prayers—and this is the
meaning, ‘Allamabh states, of our doctrine that they are commanded regarding
the ritual acts of worship.137

2.4.15 Discussion Fifteen: On the Command (al-amr) Demanding
Accomplishment (al-ijza’)

The discussion of this matter in Nihayat is predicated upon the notion that an

accomplished action is that which is performed in a sufficient manner annul-

ling any further devotion to it. On this, ‘Allamah notes the difference of opin-

135 Nihayat, vol. 1, pp. 535-7.
136  Nihayat,vol.1, p. 545.
137  Nihayatvol.1, pp. 570-78.



INTRODUCTION 43

ion between Qadi al-Qudat, Abt Hashim and his acolytes, Qadi ‘Abd al-Jabbar,
and al-Sayyid al-Murtada, before presenting his own reasoning for the com-
mand demanding accomplishment in six points whilst noting four possible
objections along with his counterarguments to each of these four points.138

2.4.16 Discussion Sixteen: On Whether the Impairment (ikhlal) [of an
act of worship] Demands the Obligation of [its] Compensatory
Performance (al-gada’)

In Nihayat ‘Allamah acknowledges two opinions regarding this issue, the first

of which is that the command delimited by time demands the obligation (wu-

Jjub) of compensatory performance within the same command, as is the opin-

ion of certain jurists, and the Hanabilah, and the second of which is that the
obligation of compensatory performance requires a new command, which is
the opinion of the author and those whom he calls ‘the verifiers’ among the
Mu‘tazilah and the Asha‘irah. ‘Allamah presents eight reasons, altogether, for
his adopted position on this matter, each of which is governed by the two un-
derlying reasons stated in Mabadi’, namely: that the command which is delim-
ited by time only signifies that time and nothing else; and, that, although legal
commands (al-awamir al-shartyyah) are in some instances followed by a com-
pensatory performance, in other instances they are not. He also presents the
eleven arguments of his opponents on this problem along with his counterar-
guments, concluding that impairment itself does not demand the obligation of
compensatory performance.!

2.4.17 Discussion Seventeen: The Command (al-amr) to Command
Something (al-amr bi al-shay’) does not Constitute a Command for
that thing

The seventeenth discussion in Mabad,’is a concise summary in which ‘Allamah
demonstrates the concept that the command to command something does
not constitute a command for that thing through reference to a prophetic
statement commanding parents to command their children to perform the
ritual prayer, of which he remarks that this does not constitute a command for
children to pray at the age of seven, but is merely a command to their parents.
Yet, despite this brevity, a further two linguistic arguments in support of this
topic are presented in Nihayat.°

138  Nihayat,vol.1, p. 578.
139 Nihayat, vol. 1, pp. 582—9.
140 Nihayat,vol.1, pp. 589-91.
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2.4.18 Discussion Eighteen: The Non-Existent (al-ma‘dum) is not
Commanded

The same discussion is found in Nihayat under a heading entitled: On the
Impossibility of Commanding the Non-Existent ( fi istihalat amr al-ma‘dum).
‘Allamah here contests the adopted position of the Asha‘irah on this matter
on the basis of the intellect (al-‘aql), and declares his astonishment that they
could permit the commanding of the unmindful (ghafil), the one who is asleep
(n@im), the child (sabr), the mentally impaired (majniin), or the intoxicated
(al-sukran).

2.4.19 Discussion Nineteen: On the Obligation for the Intention (gasd) of
Obedience (al-ta‘ah)

The discussion in Nihayat entitled: On the Qualifications of the Charged Agent
(ft shar@’it al-mukallaf), provides the full context for further discussion con-
cerning the obligation for the one who is commanded to have an intention
of obedience. In Nihayat ‘Allamah enumerates five qualifications which the
charged agent must fulfil for the law to be binding upon him, namely; legal
maturity (al-buliigh), intellect (al-‘aql), absence of unmindfulness (‘adam al-
ghaflah), choice (al-ikhtiyar), and finally the aspect of intention ( jihat al-qasd),
which, he concludes, is obedience (al-ta@‘ah)—a conclusion which he supports
through revelation and prophetic statements.42

2.4.20 Discussion Twenty: On the Timing of the Attachment (ta‘allug) of
the Command (al-amr)
This is addressed by ‘Allamah in Nihayat under the discussion entitled: On the
Time the Command is Confronted ( fi wagqt tawajjuh al-amr). His considera-
tion of this issue, in both works, involves the details of when, precisely, the
commanded becomes commanded in action. In Nihdyat ‘Allamah elaborates
on the two stances regarding this matter; namely those of the Mu‘tazilah and
al-Juwayni,*3 who maintain that it is commanded prior to the occurrence of
the action and not in the state of its occurrence, and the stance of the Asha‘irah,
who maintain that it is commanded in the state of action and not beforehand.
‘Allamah subsequently verifies the argument of the Mu‘tazilah, on the grounds
that, if the commanded were not to become commanded in action, except in

141 Nihayat,vol.1, p. 594.

142 Nihayat, vol.1, pp. 597—604.

143 ‘Abd al-Malik b. ‘Abd Allah b. Yasuf b. Muhammad al-Juwayni, Aba al-Mu‘ali, Rukn al-
Din, known as Imam al-Haramayn (d. 478 AH/1085 CE), was the most prominent Shafi
jurist of his time as well as a noted expert in jurisprudence. His most famous student,
who effectively inherited his mantle, was al-Ghazali. See Zirikli, al-A%am, vol. 1v, p. 306.
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the state of the existence thereof, then that would necessitate an injunction of
what is not feasible.!44

2.4.21 Discussion Twenty-One: On Prohibition (al-nahy)

As part of his discussion of the prohibition in Nihayat, ‘Allamah includes nine
distinct discussions, which are along similar lines to those he outlines in the
discussion of the command (al-amr). They are: On the Veritability Thereof
(ft hagigatihi); On What is Sought in the Prohibition ( fi anna al-matlib fi al-
nahy madha); On the Prohibition Demanding Repetition ( fi anna al-nahy qad
yuqtadi al-takrar); On the Impossibility of Union of the Command and the
Prohibition (fi imtina“ ijtima“ al-amr wa al-nahy); On the Contradiction be-
tween the Forbiddance of the Attribute and the Obligation of the Original ( f
al-tadadd bayn tahrim al-wasf wa wujib al-asl); On Whether the Prohibition
Signifies Unsoundness (fi anna al-nahy hal yadullu ‘ala al-fasad); On Other
Topics from Among this Category Regarding Which There is Disagreement ( fi
mawadi‘ min hadha al-bab waqa‘a fiha al-khilaf); On Whether or not the Pro-
hibition Signifies Soundness ( f anna al-nahy hal yadullu ‘ala al-sikhat am la);
and On Choice in Regards to the Prohibition ( fi al-takhyir fi al-nahy).1*5

2.4.22 Discussion Twenty-Two: On Whether Prohibition (al-nahy)
Demands Unsoundness (al-fasad)

The twenty-second, and final, discussion in this chapter of Mabadi’ corre-
sponds to the sixth discussion in Nihayat, in the chapter Regarding the Prohi-
bition (al-nahy), which is further subdivided into two sections dealing with the
question of the relationship between prohibition and unsoundness (al-fasad),
firstly in regard to the acts of worship (fi al-ibadat) and secondly in regard to
social interactions (fi al-mu‘amalat).**¢ The conclusion of this discussion in
Mabadyi’ is that the prohibition also does not indicate soundness, however, in
Nihayat ‘Allamah devotes a separate discussion to this.'4?

2.5 Chapter Four: On Generality (al-‘umum) and Specificity (al-khusiis)

The fourth chapter addresses the composition of the general and the specific,
outlining the various forms by which they are made manifest, and its greater
part is spent in examining the process by which such specification occurs in
relation to these forms. This examination takes place at once on an abstract,
semantic level, considering how elements of language may act as specifiers,

144  Nihayat, vol.1, p. 604.

145 Nihayat, vol. 11, pp. 67-105.
146  Nihayat, vol. 11, pp. 84-94.
147 Nihayat,vol. 11, pp. 101—4.
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and also at the level of scriptural hermeneutics, mapping how different proof-
texts can affect each other in this regard. ‘Allamah also considers a number
of cases in which the generality or specificity of a given linguistic element, or
text, has been misinterpreted by other groups, and the practical repurcussions
borne out of this.

2.5.1 Discussion One: On the General (al-@mm) and the Specific (al-
khass)

The discussion On the General (al-‘@mm) and the Specific (al-khass) in Ma-
badr’ is addressed in Nihayat in four independent chapters (abwab) wherein
the issues that pertain to generality (al- umuam) and specificity (al-khusis) are
presented. The four chapters are: On Generality ( fi al-umum) which consists
of two sections; On Specificity ( fi al-khusus) which consists of seven discus-
sions; On the Demand for Specification (fi al-mugqtada li al-takhsis) consist-
ing of four sections; and On the Absolute and the Delimited ( /7 al-mutlag wa
al-muqayyad) which consists of three discussions.*8 In the chapter On Gen-
erality ( f7 al-‘umum) ‘Allamah includes two sections, On the Utterances There-
of (fi alfazihi), and On What is Added to the General whilst it is not Thereof
(fima luhiqa bi al-aGmm wa laysa minhu). He begins the first section with a
discussion on the definition of generality, wherein he presents his analysis of
the various linguistic expressions of the general, as he also does in Mabadi’*°
The discussion on the specific (al-khass) is addressed independently in two
chapters in Nihayat: the first of which, On Specificity (khusis), deals with the
issues of its definition and so forth, and the second is On the Demand for Spec-
ification ( fi al-muqtada’ li al-takhsts).'>°

2.5.2 Discussion Two: On What is Added to Generality (al-umum)
Though it is not Thereof

This is discussed in the second section, On Generality, in Nihayat, wherein a
further seven matters are also addressed, namely: The Transitive Verb (al-fil
al-muta‘addi ila maful); The Omission of the Separation (tark al-istifsal); The
Conjunction to the General (al-atf ‘ala al-‘amm); The Verbal Address (al-kh-
itab al-shafahi); The Narration of the Reporter (riwayat al-rawi); The Implicit
(al-mafhum); and The Addition of the Plural to the Plural (alsjam‘ al-mudaf ila
al-jam<).151

148  Nihayat, vol. 11, pp. 109-389.
149 Nihdyat, vol. 11, pp- 109—201.
150 Nihayat, vol. 11, pp. 203-373.
151 Nihayat vol. 11, pp. 164—201.
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2.5.3 Discussion Three: On Specification (al-takhsis)

The issue of establishing specification on an evidential basis, either through
a connected, or else through a separate, piece of evidence, is discussed by the
author in detail in this chapter in discussions five, six, and seven of Mabad’.
In Nihayat ‘Allamah presents the view of the Mu‘tazilah that the difference
between specification (takhsis) and abrogation (al-naskh) rests upon the con-
sideration as to whether or not a postponement of time has occurred. He also
enumerates the seven arguments put forward by those who do not consider
specification to be a genus of abrogation, as well as the conditions that differ-
entiate specification from exception (istithna’).’>2

2.5.4 Discussion Four: On the Adherence to the General which is
Specified (al-‘amm al-makhsus)

This discussion is contextualised by ‘Allamah in Nikayat,'s3 wherein he pre-
sents an additional discussion regarding whether or not the general, which is
specified, is figurative or not. He subsequently considers The Permissibility
of the Adherence to the General, Which is Specified (fi jawaz al-tamassuk bi
al-‘amm al-makhsis). ‘Allamah remarks here upon the difference of opinion
concerning this issue, namely that Isa b. Aban’54 and Abu Thawrss prohibit
adherence to the general which is specified, in regard to that which is con-
trary to the specified object, whilst others permit the adherence to it in any
case. Furthermore, al-Karkhi, al-Balkh1'56, Abu ‘Abd Allah,’5? as well as Qad1
al-Qudat permit such an adherence in some cases but not others, and yet they
differ regarding the particularities of such a case.!?8

2.5.5 Discussion Five: On Exception (al-istithn@’)
‘Allamah considers the matter of exception in Nihayat in the third chapter en-
titled: On the Demand for Specification ( fi al-mugqtadi li al-takhsis), in the fifth

152 Ni/‘zdyat, vol. 11, pp- 207—208.

153 Nihayat,vol. 11, p. 216.

154 Isa b. Aban b. Sadaqah, Abit Musa (d. 221 AH/836 CE), known as Isa b. Aban; a promi-
nent Hanafi judge and jurist. See Zirikli, al-Alam, vol. v, p. 283.

155 Ibrahim b. Khalid b. Abi al-Yaman al-Kalbi, known as Aba Thawr (d. 240 AH/854 CE), a
prominent Shafii jurist who studied under the founder of the madhhab. See Zirikli, al-
Aftam,vol. 1, pp. 30-31.

156 ‘Abd Allah b. Ahmad b. Mahmud al-Ka‘bi al-Balkhi al-Khurasani, Aba al-Qasim (d. 319
AH/931 CE), a leading figure among the Mu‘tazilah who is variously known as: al-Kabj,
al-Balkhi, or Aba al-Qasim al-Balkhi. See Zirikli, al-Alam, vol. 1v, p. 189.

157 Al-Husayn b. ‘Al b. Ibrahim, known variously as: Aba ‘Abd Allah, Aba ‘Abd Allah al-BasrT,
or al-Ju‘al al-Kaghadi (d. 369 AH/980 CE), a leading figure among the Mu‘tazilah.

158  Nihayat, vol. 11, pp. 223—4.
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investigation. The first section of this chapter, entitled: Regarding the Connect-
ed Pieces of Evidence ( f7 al-adillah al-muttasilah), is in turn sub-divided into
two further problems; the first dedicated to exception (al-istithna’) comprised
of the following distinct discussions: On the Veritability of the Exception (fi
hagigat al-istithn@’), On the Conditions for the Exception ( fi shurutihi), and On
the Rulings Thereof (fi ahkamihi).1>°

2.5.6 Discussion Six: On the Condition (al-shart), the Attribute (al-
sifah), and the Limit (al-ghayah)

These matters are discussed in Niaayat in the second problem in the first sec-
tion mentioned above, Regarding the Connected Pieces of Evidence ( fi al-adil-
lah al-muttasilah). ‘Allamah presents the discussion on the condition in two
distinct discussions; the first Regarding the Definition of the Condition (hadd
al-shart) and the second On the Rulings Thereof (ahkamihi). He dedicates the
third discussion to Delimitation by Limit ( fi al-taqyid bi al-ghayah), and the
fourth discussion to Delimitation by an Attribute ( fi al-taqyid bi al-wagsf).16°

2.5.7 Discussion Seven: On the Specification (al-takhsis) by Separate

Pieces of Evidence (al-adillah al-munfasilah)
‘Allamah presents this discussion in Nikayat within the third chapter dedi-
cated to The Demand for Specification ( fi al-mugtadi lil takhsis), wherein he
includes the second section, On the Separate Pieces of Evidence (fi al-adil-
lah al-munfasilah).’%' In Nihayat he states that the specification of the general
is either accomplished through intellection (‘ag/), sense perception (4iss), or
revelation (sam‘)—the latter comprising seven types, each of which form a
separate discussion.62

2.5.8 Discussion Eight: On What is Considered a Specifier (mukhassis)
Though it is not
This matter is examined by ‘Allamah in Nikayat, under the fourth section of the
third chapter, across fifteen discussions.!®? To the seven matters presented in
Mabadi’ he here adds a further eight matters, namely: the Specification of the
Generalities of the Quran and the Sunnah by Analogical Reasoning ( fi takhsts
‘umum al-kitab wa al-sunnah bi al-giyas); the Specification of the General by
the Implicit ( f takhsis al-‘amm bi al-mafhum); Regarding the Inclusion of the

159 Nihayat, vol. 11, pp. 233-60.
160  Nihayat, vol. 11, pp. 274-80.
161 Nihdyat, vol. II, pp. 281-303.
162 Nihayat, vol. 11, pp. 281-303.
163  Nihayat,vol. 11, p. 317.
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Slave and the Disbeliever ( fi dakhil al-‘abd wa al-kafir); That Specification is
Not Demanded by Mere Rebuke or Mere Intent (fi anna qasd al-madh wa al-
dhamm ghayr muqtadin li al-takhsis); On Whether or not the Reference of a
Pronoun Demands Specification ( fi anna raju al-damir ila al-ba‘’d hal yugtada
al-takhsts am la); On the Specific Ruling Connected to the Cause ( fi hukm al-
khass al-mugqtarin bi al-illah); On the Address of the Prophet Demanding his
Own Specification ( fZ anna khitabahu yaqtadi takhsisahu bihi); and On Wheth-
er or not the Qur’anic Verse 9:103 is for Generality ( ff anna qawlihi ta‘ala ‘khudh
min amwalihim sadaqatan hal huwa li al-‘umam am [a@’).16*

2.5.9 Discussion Nine: On the Predication of the Absolute (al-mutlaq) to
the Delimited (al-muqayyad)

Nihayat addresses the predication of the absolute to the delimited, in the

fourth chapter of the fifth investigation across three discussions, namely: On

the Quiddity of These Two ( fi mahiyyatihima); The Ruling of Integration Be-

tween the Both of These ( fi hukm al-jam® baynahuma); and the Integration of

the Absolute and the Delimited ( fi al-jam* bayn al-mutlag wa al-muqayyad).\5

2.6 Chapter Five: On the Ambiguous (al-mujmal) and the Elucidated
(al-mubayyan)

In this chapter ‘Allamah examines the circumstances in which a given utter-
ance or action may, or may not, fully convey the intentions of a speaker or
agent. He proceeds to explain the different ways such ambiguity can arise, as
well as elucidating how, and to what extent, an ambiguous expression on the
part of the divine Lawgiver is logically possible. In a similar fashion to the pre-
vious chapter, the discussion of these issues is accompanied by a selection of
examples illustrating their erroneous application by various parties.

2.6.1 Discussion One: On Some of the Definitions (al-ta‘arif)

These preliminary definitions are presented in an extensive manner by
‘Allamah in Nihayat across two discussions; On the Quiddity of the Ambigu-
ous ( fi al-mahiyyah), and, On the Classifications of the Ambiguous ( ff agsam
al-mujmal), in the latter of which he explains that legal evidence (al-dalil al-
shar) is either based on a source (asl) or else derived from it, and how, as
a consequence of this, the former can either be in an utterance (lafz) or an
action ( fil). As for the utterance, he states that it is either ambiguous (mujmal)
or it is not.166

164  Nihayat, vol. 11, pp. 318-73.
165  Nihayat, vol. 11, pp. 378-89.
166  Nihayat, vol. 11, pp. 391—7.
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2.6.2 Discussion Two: On the Setting Forth of the Ambiguous
(al-mujmal)

This is addressed by ‘Allamah in the sixth investigation in Nikayat in a brief
analysis contained in a discussion regarding the possibility of the setting forth
of the ambiguous in the word of God, the Exalted, and in the word of His
Prophet. He notes the agreement of ‘the verifiers’ (muhaqqigiun) on the possi-
bility of this, due to the fact that the ambiguous has occurred in verses of the
Qur’an and prophetic statements (hadith), and that such occurrence provides
the evidence for permissibility (al-wuqi‘dalil al-jawaz). 57

2.6.3 Discussion Three: On Things Which are Considered to be

Ambiguous (mujmalah) Whilst they are Not as Such
‘Allamah enumerates five points in relation to this, each of which is addressed
in Nihayat as a distinct and independent discussion. In addition to these five
discussions he also includes an additional discussion on six other matters,
which are considered to be ambiguous ( f7 bagi umur zunna annaha mujma-
lah). These are namely: if an utterance is set forth by the Lawgiver and it is
possible to predicate it upon something that conveys two meanings as well
as one; if it is possible to predicate the utterance upon a new legal ruling and
upon an linguistic assignment, or establish it upon a ruling that is either based
upon a source (as!) or the intellect (‘aql); if an utterance is set forth and the folk
of the language assign it to one meaning and the Lawgiver assigns it to anoth-
er; the Qurianic Verses 23:5, 23:6, and 9:34; the utterance of the plural which is
devoid of alif and lam; and, finally, the Prophetic statement ‘in a riggah there
is quarter of a tenth’168

2.6.4 Discussion Four: On the Deferment (¢ta’khir) of the Elucidation

In Nihayat the deferment of the elucidation is examined in the context of a
broader discussion On the Timing of the Elucidation ( fi wagqt al bayan), which
is in itself an extended version of the argument presented in the Mabads
regarding the impermissibility of the deferment of the elucidation. This
discussion also contains an analysis of the opinions of various scholars, such
as a group of the Asha‘irah and Hanafiyyah who uphold the permissibility of
the deferment of the elucidation in all aspects, whilst some of the Asha‘irah,
such as Abu Ishaq al-Marwaz1'®® and Aba Bakr al-Sayrafi, and some of the

167  Nihayat, vol. 11, p. 402.

168  Nihayat, vol. 11, pp. 403—26. Rigqah is a term used for a denomination of silver coin that
was common in the era of the Prophet.

169 Ibrahim b. Ahmad al-Marwazi, known as Abu Ishaq (d. 340 AH/951 CE) leader of the
Shafi‘iyyah in Iraq after Ibn Surayj (d. 306 AH/918 CE). See Zirikli, al-Alam, vol. 1, p. 22-3.
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Hanafiyyah and Zahiriyyah, are said to uphold the impermissibility of the
deferment of the elucidation. Contrastingly, al-Sayyid al-Murtada, al-Karkhi,
and a group from among the jurists, permitted the deferment of the elucidation
of the ambiguous in particular. Others still, permitted the deferment of the
elucidation for the command but not for the narration, and the two Jubba’is
and Qadi ‘Abd al-Jabbar permitted it for abrogation but not in any other
instance. Abu al-Husayn al-Basri permitted such a deferment for that which
does not have an evident meaning (zahir), such as the ambiguous (mujmal),
but as for that which does have an evident meaning and is used contrarily to
its evident meaning he permits the deferment of the particular elucidation
without permitting the ambiguous elucidation. It is this last view that ‘Allamah
himself endorses by stating ‘that is right’ (huwa al-haqq).""°

2.6.5 Discussion Five: On the Possibility of the Charged Agent

(al-mukallaf) Hearing the General without Hearing what Specifies it
This possibility is discussed in its entirety and also contextualised in Nihayat.1"
‘Allamah explains that the general (al-@mm) may be specified by revealed
evidence (sam?) just as it may be specified by intellective evidence (‘agli),
because the intellective may be either a priori (daririyan) or theoretical
(nagariyan), and thus some sort of effort and logical inference (istidlal) are
required in order for its realisation. With this in mind, the question arises as
to whether or not it is possible for the Wise (al-hakim) to compel the charged
agent (al-mukallaf) to hear the general without causing him to hear the
revealed specifier (al-mukhassis al-sam?). ‘Allamah notes here that Abu al-
Hudhayl al-‘Allaf'”2 and Abai ‘All al-Jubba’l maintain that this would not be the
case, and they only permit it with regard to His causing someone to hear the
general which is specified on the basis of intellective evidence, irrespective of
whether the one who hears knows what it is that intellectively signifies the
specification thereof; whereas, Abti Ishaq al-Nazzam,'”® Aba Hashim, and Aba
al-Husayn al-Basri permit such a case—the position that ‘Allamah himself
also adopts on this matter. In addition to the single reason alluded to in the
Mabadi’ he presents four further reasons to support his position alongside the

170 Ni/‘zdyat, vol. 11, Pp- 440-76.

171 Nihayat,vol. 11, p. 479

172 Muhammad b. al-Hudhayl b. ‘Abd Allah, known as Abua al-Hudhayl al-Allaf (d. 235
AH/850 CE), leader of the Mu‘tazilah in his day, see Zirikli, al-A%am, vol. v11, p. 355.

173 Ibrahim b. Sayyar b. Hani’ al-Basri, known as Abu Ishaq al-Nazzam, or simply as al-
Nazzam, (d. 231 AH/845 CE), a Mu‘tazili theologian known for his unconventional views
even among the Mu‘tazilah. See Zirikli, al-A%am, vol. 1, p. 36.
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six counterarguments presented by those who oppose this position, each of
which he refutes in detail.'7*

2.7 Chapter Six: On Actions (al-af al)

This chapter concerns the actions of the Prophet and the Imams, and their
status as far as the charged agent is concerned. It begins with the paramount
matter of the infallibility of the Prophet and the Imams, which the Imamiyyah
take to be absolute, in contradistinction to other Islamic sects. This leads logi-
cally on to ‘Allamah’s discussion of the implications borne out by the actions of
the Prophet, with a view to his infallibility; and to an examination of particular
matters of dispute in regard to these.

2.7.1 Discussion One: On the Infallibility (ismah) of the Prophets

With respect to the prophet's infallibility prior to the commencement of their
mission (al-bi‘thah) and thereafter, ‘Allamah clearly states in Nihayat that the
Imamiyyah, in their entirety, uphold the doctrine that they are necessarily
infallible (‘ismah) as regards all minor and major sins whether intentional or
unintentional, or with regards to interpretation (¢ta’wil). This is because, he ex-
plains, if anything as such should occur by them it would annul their standing
among individuals (al-nufiis) and abate their rank, which would, in turn: ob-
ligate their wrongdoing, result in their becoming disparaged, cause others to
flee from following them, and prevent any acquiescence with their command
and prohibitions. Such a sequence of occurrences would, evidently, negate the
objective of the prophetic mission and oppose the demands of wisdom. He
further observes how all other sects oppose this doctrine of the Imamiyyah.17s

2.7.2 Discussion Two: On the Obligation of Following (al-taasst) the
Prophet (peace be upon him)
This discussion and its inter-related concepts can be found throughout three
different discussions under the seventh investigation On Actions ( fi al-af‘al)
in Nihayat. The Mabadi’ amalgamates these same three discussions, albeit
briefly, into one terse discussion on the obligation of following the Prophet.
Nihayat begins with a discussion On the Meaning of Following, Agreement,
and Disagreement ( fi mana al-ta’assi wa al-muwafaqah wa al-mukhalafah).
This provides an introduction to what it means to follow the Prophet, as well
as what constitutes such a following. ‘Allamah claims that because consensus
and explicit textual designation (nass) signify the obligation of following
the Prophet, the knowledge (ma‘rifah) of what it means to follow, agree, and

174  Nihayat, vol. 11, pp. 479-84.
175  Nihayat, vol. 11, p. 525.
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disagree is therefore obligatory. Thus, one may follow the Prophet in regards to
his action or to his abstaining from something. As for the action (al-fi?), this is
to be enacted in the same form (si#rah), manner (‘ala al-wajh), and according
to the same reason (agjal), that he performed it. As far as abstaining (al-tark) is
concerned it should be similar (mithl); undertaken in the same manner and
for the self-same reason on behalf of which he abstained from something.
‘Allamabh illustrates this point through an example: if he prayed, and we fasted,
that would not constitute following (taasst). Insofar as the manner (wajh) of
following is concerned, the objective (gharad) of following and the intention
of the follower should be united with the intention of the Prophet, either of
obligation (wujib) or of approvedness (nudb). For example, if the Prophet
undertook an action as obligatory and the follower undertook the same action
as something merely approved then such a case would not constitute an
example of true following (taassi).”6

The third discussion on this topic, in Nihayat, concerns whether or not the
action of the Prophet, peace be upon him, signifies a ruling with regard to us
(ft anna fi'alahu hal yadullu ‘ala hukm ft haggina am [a). ‘Allamah presents
the actions of the Prophet as threefold, namely: those actions that are natural
(af'al al-jibilliyyah) such as standing, sitting, eating and drinking, and so forth,
which he says there is no dispute on the permissibility thereof for his follow-
ers; those actions which are particular for him and actions according to con-
sensus ({ma‘), some of which are not obligatory for his followers, such as the
night prayers (al-witr wa al-tahajjud bi al-layl), nor are they indifferent for his
followers, such as entering Makkah without the garbs of pilgrimage (ihram)
or having more than four wives; and, finally, those actions which he clearly set
forth as an elucidation for his followers, such as saying: ‘pray as you have seen
me pray and adopt from me your rites of pilgrimage’ or through circumstan-
tial context (bi-qara’in al-ahwal), both of which ‘Allamah claims constitute
evidence (dalil) according to consensus (ijjma‘).1””

Above and beyond the three types of action outlined above, are those
actions which are to be considered from the perspective of whether or not
they were undertaken with the intention of gaining greater proximity to God
(gasd al-qurbah). Those that were undertaken with such an intention are
deemed to be obligatory for the Prophet and his followers; as is the opinion of

176  Nihayat,vol. 11, p. 528.
177  Nihayat,vol. 11, p. 533.
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Ibn Surayj,'”® Abu Sa‘d al-Istakhri,'” Ibn Abi Hurayrah, Aba ‘Al b. Khayran,'8°
the Hanabilah,’® a group from among the Mu‘tazilah, and al-Sayyid
al-Murtada—who reported it from Malik. They are otherwise regarded as
approved (al-nudb) actions, as in the opinion of al-Juwayni, which he takes
from al-Shafil, and others who uphold the principle of indifferency with
respect to such actions, as is also reported from Malik. However, al-Sayrafi,
most of the Mu‘tazilah, and al-Sayyid al-Murtada suspend judgement on this
matter. As for those actions wherein there is no intention of gaining divine
proximity, the controversy is as above, except that more are inclined to the
suspension of judgement or of indifferency, than to its being obligatory or
approved. ‘Allamabh states that, according to him, the correct opinion is that
wherever the intention of gaining divine proximity is to be found then that
is to be taken for the common extent between obligation and indifferency,
which is an absolute preferment with regard to the Prophet and his followers,
and in other cases where such an intention is not evident then that is to be
taken for the common extent between the above two and permissibility,
which thereby removes sin from the action.'s?

It is the fourth discussion in Nihayat that most directly addresses the
obligation of following the Prophet (fi wujib al-ta‘asst), and ‘Allamah con-
textualises this discussion by indicating the differences of opinion regard-
ing this topic. The multitude of the jurists, and the Mu‘tazilah, are said to
maintain that following the Prophet is obligatory; if we know the manner in
which he performed an action, then we are to perform it according to such a
manner in order to be followers, a process of reasoning similar to that which
‘Allamah presents in the second paragraph of this section in Mabadi’'s3 He
subsequently analyses the reasoning of those who maintain the view that the
Prophet is only to be followed in matters of worship, a position that he refutes
on the grounds that, as it is obligatory to follow the Prophet, this means per-
forming an action in the exact manner as he performed it—when this can be
known. The same Qur’anic verses as those presented in Mabadi’ are given in
this section as the justification for ‘Allamah’s argument. This is then followed

178 Ahmad b. ‘Umar b. Surayj, Aba al-‘Abbas, known as Ibn Surayj (d. 306 AH/918 CE), a
well-known Shafif jurist of his era, see Zirikli, al-Alam, vol. 1, pp. 178-79.

179 Al-Hasan b. Ahmad b. Yazid al-Istakhri, known as Aba Sa‘id al-Istakhr (d. 328 AH/940
CE), a ShafifTjurist. See Zirikli, al-Alam, vol. 11, p. 192.

180  Al-Husayn b. Salih b. Khayran al-Baghdadi, Aba ‘Ali, known as Aba ‘Al b. Khayran (d. 320
AH/932 CE), one of the leaders of the ShafiT madhhab. See al-Razi, al-Mahsal ft ilm usil
al-figh, vol. 111, p. 229.

181  This term denotes the followers of the Hanbali school of law.

182  Nihayat, vol. 11, pp. 533-5.

183  Nihayat,vol. 11, p. 552.
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by the fifth and sixth discussions entitled: The Manner of the Knowledge
of Following the Prophet (fi jihat al-ilm bi al-ta'assi) and The Method of
Knowing His, peace be upon him, Actions (fi tarig ma‘rifat afalihi), the
latter of which addresses the issue of how to determine whether the Prophet
acted according to obligation (wujib), approvedness (nudb), or indifferency
(ibahah), and the methodology for ascertaining the aforementioned.8+

2.7.3 Discussion Three: On the Preferment between the Statement (al-
gawl) and the Action (al-fi%)

‘Allamah approaches this issue, in Nikayat, from the angle of contradiction
(ta‘arud) instead of preferment (tarjih). His discussion is divided into three
classifications, which each correspond to the main points presented in Ma-
badp’. These involve the resolution of the putative differences between the
statements and actions of the Prophet. When determining which of these
to take recourse to, a pivotal factor is shown to be the knowledge of which
preceded the other, the statement or the action—and thus the three classifi-
cations are as follows: firstly, that the statement precedes the action, secondly,
that the action precedes the statement, and thirdly, that the date is unknown
and it is therefore not known which of the two preceded the other.185

2.7.4 Discussion Four: On the Prophet’s Following (ta‘abbud) Prior
Revealed Laws
This is examined in Nihayat across three discussions: On Whether the Prophet,
Prior to the Commencement of his Prophetic Mission, Followed Prior Revealed
Laws or not ( fi annahu hal kana muta‘abbidan qabl al-nubuwwah bi shar i man
gablahu am la); On the Permissibility of the Prophet’s Following the Simi-
lar Laws of Any Prophet who Preceded Him ( fi jawaz ta‘abbud nabt bi mithil
shart‘ah nabt tagaddamahu); and On the State of the Prophet After Prophet-
hood (fi halihi ba'd al-nubuwwah). In the first of these discussions ‘Allamah
brings to light the difference of opinion between those, such as Abi al-Husayn
al-Basr1 and some others, who uphold that prior to the commencement of his
Prophetic mission, he did not follow the law of the prophets who preceded
him, whereas others are absolutely certain that he did follow the preceding
revealed laws. This latter group, however, dispute whether it was the law of
Noah, Abraham, Moses, Jesus, or his own self-legislated commands. As for the
remaining masters of jurisprudence, such as al-Sayyid al-Murtada, Qadi ‘Abd
al-Jabbar, al-Ghazali and others, they suspended judgement regarding this is-
sue and allowed for the possibility of both matters, a position which ‘Allamah

184  Nihayat, vol. 11, pp. 556—68.
185  Nihayat, vol. 11, pp. 569—77.
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recognises as the strongest opinion, yet his position on this matter receives its
clearest statement in Mabady’.

In addition to the two reasons proffered by those who maintain that the
Prophet did not follow any prior laws, ‘Allamah includes two further reasons,
which those who maintained that he did not follow, based their argument
upon: firstly, that the mission (da‘wah) of the preceding prophets was general
and therefore included him, due to the absence of any abrogation prior to
his Prophetic mission; and secondly, that prior to the commencement of his
mission he prayed, performed the Hajj, the ‘Umrah, the Tawaf of the Ka‘bah
and venerated it, ritually slaughtered meat himself and consumed it, jour-
neyed on animals, and abstained from consuming the meat of animals that
were not slaughtered according to the correct rite—and all the above was not
done on the basis of mere reason.!8¢

2.8 Chapter Seven: On Abrogation (al-naskh)

The question of abrogation, a concept of paramount significance for, almost
all, Islamic jurisprudential systems, is not unlike the question of the general
and the specific inasmuch as it concerns the relationship between different
scriptural injunctions. In the case of abrogation, however, one scriptural text is
superseded by another, later, one. Unsurprisingly this requires careful defini-
tion and regulation. The concept also demands the negotiation of some com-
plex theological semantics; indicating, as it does, a change in the revealed law
of God, and so a debate thereby arises as to when exactly this may be said to
occur, as well as regarding the status of the abrogated law.

2.8.1 Discussion One: On the Definition (ta7if) Thereof

The definition of abrogation is addressed within Nihayat across a number
of discussions of investigation eight under the section On its Veritability ( fi
hagigatihi), namely: The Quiddity Thereof (fi mahiyyatihi), The Definition
Thereof (fi haddihi), Whether Abrogation is an Abolition or an Elucidation
(ft anna al-naskh rafun aw bayan), The Difference Between Abrogation and
Appearance ( fi al-farq bayn al-naskh wa al-bad@’), and The Difference Between
Specification and Abrogation ( fi al-farq bayn al-takhsts wa al-naskh). In the
discussion of its quiddity ‘Allamah explains that insofar as jurisprudence (usul
al-figh) is an investigation into the methods of law ( figh), which largely refer to
the Qur’an and the Sunnah, then abrogation will lead to these two and by the
consideration thereof exclude the abrogated (al-mansukh) from being an ap-
propriate method for logical inference (istidlal) and the abrogator (al-nasikh)
will also be determined.

186  Nihayat, vol. 1v, pp. 407—20.
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He further states that it is obligatory for the master of legal methodology
(al-usuli) to have knowledge of the following: abrogation, the conditions
and soundness thereof, the abrogator, the abrogated, the difference between
abrogation and the concept of appearance (bada’), what is added to it, what
is excluded from it, and what is included therein whilst not constituting it,
and, finally, the method to ascertain whether something is an abrogator or
the abrogated. He then proceeds to state that, linguistically, the noun abro-
gation (naskh) is assigned to elimination (izalah), to removal (nagql), and to
modification (tahwil).187

2.8.2 Discussion Two: On the Possibility ( jawaz) Thereof

‘Allamah addresses the possibility of abrogation across three distinct discus-
sions in a section of the same title in Nihayat. The first of these discussions
considers the conditions for abrogation (shara‘it al-naskh), the second is on
the possibility of abrogation ( jawaz al-naskh), and the third concentrates on
the possibility of abrogation in the Quran (jawaz al-naskh fi al-qurian). It is
in the second discussion that ‘Allamah provides the context for the debate
surrounding the possibility of abrogation, wherein he notes that Muslims are
agreed on the possibility of abrogation on the basis of intellect, and that this is
by and large also the opinion of the masters of revealed laws (arbab al-shara’)
except for some of the Jews. It would seem that ‘Allamah is alluding to the
Jewish sects known as the Sadducees and the Karaites, both of whom reject the
abrogation of Mosaic law, whereas the Rabbanites, partisans of rabbinical au-
thority, uphold a doctrine of abrogation of laws.’88 Furthermore, ‘Allamah says
that the Muslims have all agreed on the occurrence of abrogation in revelation,
except for the reports of Aba Muslim b. Bahr Al-Isfahani,'8® and again some
of the Jews, who rejected it in regard to revealed matters and only deemed it
possible in regard to matters of intellection, and others among the masters of
revealed laws, who consider it to be possible in revealed matters as well as on
the basis of intellection. ‘Allamabh, of course, considers abrogation to be both
possible and permissible because he argues that the actions of God, the Exalt-
ed, are either caused (mu‘allalatan) for such objectives as welfare and wisdom,
or they are not, and thus the possibility of abrogation is evident.

187  Nihayat, vol. 11, pp. 579-99.

188  Mielziher, Moses, ‘Abrogation of Laws’, The Jewish Encyclopedia, New York, 1901-1906, 12
vols., vol. 1, pp. 131-33.

189 Muhammad b. Bahr al-Isfahani known as Abt Muslim al-Isfahani (d. 322 AH/934 CE),
an erudite Mu‘tazili scholar who also happened to be governor of Isfahan, see Zirikli, al-
Atam,vol.v1 p. 273.
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‘Allamah then goes on to present his counterarguments to the group of the
Jews who reject the concept of abrogation with regard to revealed matters. He
notes a number of instances from the Torah, which he presents as evidence
for the occurrence of abrogation therein. He also engages with the arguments
put forward by Aba Muslim in the third discussion on the possibility of abro-
gation in the Qur’an, and he maintains that Muslims are in agreement about
the possibility of abrogation taking place with regard to certain Qurianic
rulings. In addition to the five instances alluded to in Mabdadi’ he also adds
the Qurianic Verse 2:106 which he cites to demonstrate this issue along with
Abu Muslim’s objection, and his own counterarguments to these objec-
tions.190

2.8.3 Discussion Three: On the Abrogation (naskh) of a Thing Prior to
the Expiration of its Time of Performance
This is discussed in Nihayat under the first discussion of section three on the
Abrogated, entitled Abrogation Prior to the Action ( finaskh qabl al-fi'l), where-
in ‘Allamah explains that the discussion pertaining to this issue comprises two
aspects: firstly, the abrogation of something after the expiration of its time of
performance, which there is no dispute as to the possibility thereof, and sec-
ondly, the abrogation of something prior to the arrival (hudir) of the time for
its performance and its expiration, upon which there has arisen a difference
of opinion. He states that the Mu‘tazilah, along with some of the companions
of Aba Hanifah and Abu Bakr al-Sayrafi of the Shafi‘iyyah, do not allow for
this, whilst the Asha‘irah and the majority of the Shafi‘iyyah maintain that it is
possible. The different stances on this issue are a point of thorough analysis for
‘Allamah, and one which he exhaustively discusses.!?!

2.8.4 Discussion Four: On What it is Possible to Abrogate (naskh)

‘Allamah’s discussion of what it is possible to abrogate can be found within
various discussions of the third and fourth sections on abrogation in Nihayat.
The former of which concerns the abrogated ( fi al-mansiikh) and the latter the
abrogator (fi al-nasikh). In the first of these ‘Allamah discusses: The Possibility
of Abrogation by That Which is of Greater Importance (fi jawaz al-naskh ila
al-athqal), The Possible Abrogation of the Recitation of a Verse Without the
Abrogation of its Ruling and vice versa ( fi jawaz naskh al-tilawah duna al-hukm
wa bi al-‘aks), The Abrogation of a Narration ( fi naskh al-khabar), The Possible
Abrogation of a Command Delimited by Perpetuity (fi jawaz naskh al-amr
al-muqayyad bi al-ta’bid), and The Impossibility of Abrogating Consensus ( fi

190 Nihdyat, vol. 11, pp- 600-621.
191 Nihayat, vol. 111, pp. 23—43.
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istthalat naskh al-jjma‘). Inthe last of these, the following matters are addressed:
The Abrogation of the Qur’an by its Like and by the Continuous Tradition (al-
sunnah al-mutawatirah); The Abrogation of the Continuous Tradition by its
Like and by the Qur’an; and the abrogation of the Solitary Narration (khabar
al-wahid), and his arguments for why consensus does not abrogate.192

2.8.5 Discussion Five: Addition to (zéyadah) and Omission of (nugsan)
Acts of Worship

This is addressed within Nihayat in two distinct discussions which centre on

the following questions; on whether addition to the text (al-nass) constitutes

abrogation or not, and whether or not omission constitutes abrogation.

With respect to the former of these ‘Allamah states that an addition can
either be connected with that to which it is added to or to a separate matter.
As for the connected, it can be effective upon that which it is added to, by
taking into consideration the fact of its wisdom in the divine law, such that
if it occurs independently (mustaqill) without that which it is added to, then
it would not be considered. An example he gives to illustrate this is of the
addition of two inclinings (rak‘atayn) to the two inclinings; as it has been
transmitted that although the duty of ritual prayer ( fard al-salat) prescribes
two inclinings, this is to be increased whilst present in one’s house (al-hadar).
The connected can also be non-effective, such as with the addition of twenty
lashes to the legal punishment (hadd) for the false accuser (gadhif), the
addition of banishment (taghrib) to the legal punishment for the adulterer
(zant), and the addition of lapidation to the legal punishment for the married
man (muhsin). As for the separate matters, such as the addition of a sixth
prayer (salat), a second month of fasting, or charitable pursuits (sadagah)
other than the alms (zakah), all the scholars (ulama’) are in agreement
upon the fact that the separate matter is not an abrogator (nasikh), because
it does not abolish a legal ruling (hukman sharyyan). ‘Allamah points out
that the people of Iraq considered that the addition of a sixth prayer to the
five prayers constituted an abrogation due to His word, the Exalted: ‘Be you
watchful over the prayers, and the midmost prayer (al-salat al-wusta)'% as
any such addition to the prayers would thereby render ‘the midmost’ as other
than the midmost.

In the latter discussion, on whether or not omission constitutes abroga-
tion, ‘Allamah also observes the total agreement of the people on the follow-
ing two matters: the fact that an omission from an act of worship constitutes
an abrogation insofar as it annuls, and the fact that when the soundness of an

192  Nihayat, vol. 111, pp. 43-91.
193 Q.2:238.
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act of worship does not depend upon an abrogation, then its abrogation does
not constitute an abrogation for that act of worship. However, he discusses
in detail a dispute regarding those abrogations upon which the soundness
of an act of worship rests and whether or not these constitute an abrogation
for such an act of worship. Our author notes a variety of disputing views on
this issue: Abu al-Husayn al-Basri and Abu al-Hasan al-Karkhi maintain that
it does not constitute an abrogation of an act of worship; a group of theologi-
ans are said to uphold the opinion that it constitutes an absolute abrogation
for the act of worship, a view that al-Ghazali also inclines towards; Qadi ‘Abd
al-Jabbar obligates the abrogation of an act of worship through the abro-
gation of a part thereof and not an abrogation of a condition thereof; and
al-Sayyid al-Murtada is of the opinion that if whatsoever remains from an act
of worship after an omission occurs were to be performed then there would
be no ruling for it in the law and it would not take the place of the perfor-
mance prior to the omission. This would thereby constitute an abrogation,
such as the omission of an inclining in prayer, otherwise if it were not as such
it would not constitute an abrogation, such as the omission of twenty lashes
from a legal punishment.!%*

2.9 Chapter Eight: On Consensus (al-ijma")

‘Allamabh justifies the legal force of consensus to function as a proof on the
grounds of a long-standing Imami argument to the following effect: since it
is known that the hidden Imam, though he may be in occultation, is present
among the community, if the community arrives at a consensus then that con-
sensus must contain the view of the Imam, and, ipso facto, it must be taken
to carry within it the infallible legal force of his words. From this argument
‘Allamah then goes on to discuss the question of whether a consensus can be
challenged once it has been formed, and he also considers whether a point
which was once under dispute may later be agreed upon and so become a
consensus. The most elaborate discussion of all, however, centres upon the
question as to whose opinion is to be taken into account in the formation of a
consensus.

2.9.1 Discussion One: On the Consensus (jma‘) of the Ummah of
Muhammad

This matter is addressed in Nihayat across a number of discussions in the ninth

investigation dedicated to consensus. These include the four discussions of the

first section therein: On the Quiddity Thereof ( fi mahiyyatihi); On the Verifi-

cation Thereof (fi tahagquqihi); On Consensus Being a Legal Proof ( fi anna

194 Nihayat, vol. 111, pp. 101-121.
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al-{jima‘ hujjah); and On the Proofs Put Forth by the Masses For it Being a Legal
Proof ( fi hujjaj al-jumhur ‘ala kawnihi hujjah).

In the first of these discussions ‘Allamah considers the term itself and its
dual-assigned meanings in the language, signifying both resolution (al-‘azm)
and agreement (al-ittifag). As for its nomenclatural understanding, our
author notes that this is a matter of contention among scholars. He presents
four distinct definitions for consideration in this discussion, two of which
are attributed to al-Nazzam and al-Ghazali, whilst the other two are alluded
to without mention of their authors. The first of these unnamed definitions
is in fact from al-Razi and the second comes from al-Amidi. ‘Allamah’s own
position on the nomenclatural understanding of consensus can be gleaned
from the qualifications he introduces to these author’s definitions.19

In the second discussion on the verification of consensus (jma“) our
author maintains that this is a well-known matter because of the possibil-
ity that all skilled practitioners of juristic reasoning (mujtahid) should be
informed about the evidence of a ruling and the agreement of opinions con-
cerning it, and that therefore consensus (ijma") is verified. In this discussion
he also examines the arguments for and against this position.196

In the third discussion, on consensus being a legal proof (hujjah), ‘Allamah
upholds that the veracity of consensus as a legal proof is a well known matter
(mashur) nigh the majority of people. Of course, he notes the denial of
al-Nazzam and the Khawarij on this issue. Our author states that:

The Imamiyyah maintain that it is correct because the consensus, by
which we mean the agreement (ittifag) of the ummah, the believers (al-
muwminun), and the scholars (al-ulama’), is to be considered in whatever
therein, and in all these categories it is a must that the statement (gaw!)
of the infallible Imam is included therein, because he is the lord of the
believers, the lord of the ummah, and the lord of the scholars. Accord-
ingly, the name (ism) is inclusive of him, and it cannot be established
without him, and whatever the infallible states is, indeed, a legal proof
(hujjah), correct (sawab), and true (hagq), not due to the consideration of
consensus but rather due to the consideration that it includes the state-
ment of the infallible. Even if it stood alone his view would constitute a
legal proof, and we only maintain that the view of the group (jama@ah),
with which his view is in agreement, is a legal proof, because of his view.
Others maintain that He, the Exalted, knows that this entire ummah can

195 Nihayat,vol. 111, pp. 125-27.
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not agree upon an error—even though error is possible for everyone indi-
vidually—and that, therefore, consensus is effective (ta’thir).

Our author then proceeds to present the arguments of the Imamiyyah for the
legal validity of consensus, on the premise that consensus constitutes a legal
proof because the era of injunction (zaman al-taklif’) cannot be devoid of an
infallible Imam. It is worth observing here that he establishes this argument on
the precept of grace (ga‘idat al-lutf), as first outlined by Shaykh al-T#’ifah in his
discussion on consensus (ijma‘).19?

In the fourth discussion ‘Allamah presents the pieces of scriptural
evidence solicited by those whom he refers to in Mabadi’ as ‘our opponents’
(al-mukhalif), and in Nihayat as ‘the masses’ (al-jumhur). Moreover, in
addition to the verses presented in Mabady’, he brings forward other pieces of
scriptural evidence in this particular discussion, such as the Qurianic verses
4:59 and 3:103 as well as considering the other intellective arguments that are
employed by the proponents for the veracity of consensus as a legal proof
from among ‘the masses’198

2.9.2 Discussion Two: On Introducing (ihdath) a Third Opinion (qaw!
thalith)
This is presented in Nihayat as being merely the first of eight distinct discus-
sions, which constitute the second section of the investigation into consen-
sus, entitled On that which is Excluded from Consensus Whilst it Pertains to
it (fima ukhrija min al-iima‘ wa huwa minhu). Herein ‘Allamah explains that
if a legal issue is comprised of a total assignment in absolute terms (mawdi*
kullt ‘ala al-itlag) then the ruling therein is either by total affirmation, total
negation, or affirmation of a part and negation of the remainder. He further ex-
plains that when the people of an era differ with respect to two opinions from
among the aforementioned three likelihoods; then, in such a case it is possi-
ble for those who come after to uphold a third opinion. For instance, some of
them may maintain total affirmation whilst others maintain total negation, or
some may maintain a divided opinion (igtisam), or some of them maintain to-
tal negation whilst others maintain a divided opinion. ‘Allamah states that the
masses (jumhur) and the Imamiyyah do not allow the introduction of a third
opinion, however, the Zahiriyyah and some of the Hanafiyyah do allow for it.
He alludes to what has been suggested by al-Amidi,'?° without mentioning him
by name, and corrects his allegation that the Shi‘ah allow such a stance on this

197 Nihayat, vol. 111, pp. 131-44.
198 Nihdyat, vol. 111, Pp- 144-92.
199 Al-Thkam ftusul al-ahkam, vol.1, p. 384.
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matter. ‘Allamah asserts that al-Amidi is mistaken, because the legal proof of
the Shi‘ah on this matter is evident, and he further argues that if the ummah
disagree on two opinions then only one of them can be true and this will be
whichever of the two includes the opinion of the infallible, rendering the sec-
ond opinion void and thus the third more appropriate for invalidity.20

In his discussion of this topic in Mabadi’, ‘Allamah briefly touches upon
the issue of differentiating between two legal issues, however he gives this
a far greater scope in a distinct discussion in Nihayat entitled: The Lack of
Differentiation Between Two Legal Issues (fi ‘adam al-fasl bayn al-masal-
atayn). This discussion is undertaken as an effort to resolve the question of
whether, in those instances where the umma#h has not differentiated between
two legal issues, it is permissible for those who come after them to differenti-
ate between these hitherto undifferentiated issues. Our author then verifies
that, in cases where the ummah stipulated the lack of differentiation between
these issues, then differentiation is not allowed, irrespective of whether they
had ruled the lack thereof in all things or in some rulings. Furthermore, he
categorises this matter thus: first, the ummah rules with one ruling for both
issues deciding upon either permissibility (tahlil) or forbiddenness (hurmah);
second, that some rule regarding them with forbiddenness (tahrim) whilst
others rule permissibility (tahlil); or third, that their ruling regarding these
has not been reported to us. In such instances (suwar) if evidence signifies
on a ruling regarding one of the two then it would do likewise for the other;
and if they did not stipulate the undifferentiability of the issues, but there are
none among them who actually differentiated between the two issues, then
if the unity of the method of the ruling is known it will take the place of the
designation (nass) for the undifferentiability thereof. This point is explained
through reference to the same examples presented in Mabadi’ on the issue
of inheritance pertaining to the paternal and maternal aunts. However, our
author states that if the unity of the method of the ruling is unknown, then
the truth is that it is permissible to differentiate for those who come after, by
basing the action on a sound source which does not contradict or oppose the
agreed upon ruling or its cause.20!

2.9.3 Discussion Three: On That by Which Consensus (al-ijima‘) is and is
not Established

This discussion comprises a number of premises, which correspond to the

discussions in Nihayat that are included by ‘Allamah in the second and third

sections on consensus. ‘Allamah dedicates the former of these to That Which

200 Ni/‘zdyat, vol. 111, PP-193—4-
201 Ni/zdyat, vol. 111, Pp- 193—200.
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is Excluded from Consensus Whilst Pertaining to it ( fima ukhrija min al-ijma‘
wa huwa minhu), and the latter to That Which is Included in Consensus Whilst
not Pertaining to it ( fima udkhila fi al-ijma‘ wa laysa minhu). Within the former
he includes the following discussions: On the Permissibility of Consensus af-
ter Disagreement ( fi jawaz al-ijma‘ ba‘d al-khilaf); On the Permissibility of the
Agreement of the People of the Second Era ( fijawaz ittifaq ahl al-‘asr al-thant);
On Whether or not the End of an Era Constitutes a Condition ( fi anna ingirad
al-‘asr hal huwa shart am la); On the Legal Proof of Consensus as Reported
by a Solitary Narration ( fi anna al-ijma‘ al-manqul bi khabar al-wahid hujjah);
On the Consensus of the Descendants of the Prophet Constituting a Legal
Proof ( fi anna {jma‘ al-itrah hujjah); and On the Establishment of Consensus
Despite the Opposition of Those Mistaken in the Principles of Religion from
Among the Muslims ( f7 in‘igad al-iima‘ ma‘a mukhalafat al-mukhti’in fi al-usul
min al-muslimin). In the latter he includes discussions on the following: On
Consensus by Silence (fi al-iima“ al-sukuti); On the Opinion of a Companion
When no Opposition to Him is Known, ( f gawl al-sahabt idha lam yu‘raf lahu
mukhalif ); On the Logical Inference of an Era’s People Through the Evidence
or Their Reliance upon Interpretation ( fi istidlal ahl al-‘asr bi dalil aw masiru-
hum ila ta’wil); On the Consensus of the People of Madinah not Constituting a
Legal Proof ( fi anna ijma‘ al-madinah laysa hujjah); On the Consensus of the
Four Caliphs, (fi {jma‘ al-khulafa’ al-arba‘ah); On the Consensus of the Com-
panions Despite the Opposition of a Follower from the Subsequent Generation
(ft ijma‘ al-sahabah ma‘a mukhalafat man adrakahum min al-tabiin); and On
the Consensus of the Majority not Constituting a Legal Proof ( fi anna jma“
al-akthar laysa bi hujjah).202

2.9.4 Discussion Four: On the Conditions (shart ) for Consensus

This discussion considers the matter of whose opinion should be taken into
consideration with regard to law, legal issues, and legal rulings ( figh wa al-
masa’il wa al-ahkam), an issue which is also extensively addressed by ‘Allamah
across the scope of the following four sections in Nihayat: On the Means to
Know if Consensus has Taken Place ( fi madrak al-ijma“); On Those who Form
the Consensus ( fi al-mujma‘in); On The Ruling Confirmed by Consensus ( fi
al-hukm al-thabit bi al-ijma‘); and On the Ruling of Consensus (fi hukm al-
g’md‘).ZOS

202 Nihayat, vol. 111, pp. 193—247.
203 Nihayat, vol. 111, pp. 248-80.
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210  Chapter Nine: On Narrations (al-akhbar)

The potential authority of narrations has been a prevailing debate in Shi‘ah
Imamiyyah scholarship. In this chapter ‘Allamah makes two key assertions in
connection to this; firstly, that the continuous narration (khabar al-mutawatir)
avails certain knowledge, and secondly, that the solitary narration (khabar al-
wahid) avails probable knowledge which can, and should, be used in the der-
ivation of legal rulings. This is accompanied by a wider discussion on what
constitutes each of these two classifications, as well as the general criteria for
determining whether or not a narration is to be accepted as true or rejected as
false.

2.10.1 Discussion One: On the Definition (ta7if) of a Narration
(al-khabar) and its Classifications

The definition of a narration (khabar) and its classifications is considered in

the tenth investigation of Nihayat in the extensive section On the Quiddity

of the Narration ( fi mahiyyatihi), which is in turn comprised of six distinct

discussions.

In the first discussion, regarding the term ‘marration’ (lafz al-khabar),
‘Allamah states that it applies to a specified statement (al-qaw! al-mukhsus)
and to other matters such as indications (isharat) and pieces of evidence
(dala’il). He further notes that the term ‘narration’ is veritative with regard
to the specified statement in accordance with consensus, and figurative in
other instances, because the former meaning, rather than the latter, imme-
diately occurs to the mind (tabadur) upon the utterance of the statement
‘inform so and so of such and such, and so and so is the informer (mukhbir).
Furthermore, he maintains the position that in most cases the term is only
employed in its veritative sense and not in its figurative. He notes that the
Asha‘irah are of the opinion that the term ‘narration’ (al-khabar) is common
between the specified statement and the meaning which arises of itself (al-
ma‘na al-ga’im bi al-nafs), whilst according to others it is figurative in the
latter and veritative in the former because that is the meaning that suggests
itself to the understanding and not the latter. He also notes that according to
the Mu‘tazilah it is veritative in the statement (al-gawl) and neither verita-
tively nor figuratively employed in the meaning which arises of itself, because
this is non-existent according to them.

In the second discussion, On Whether or not the Term ‘Narration’ Can be
Defined (fi annahu hal yahuddu am [a), ‘Allamah notes that some people
uphold the view that it cannot be defined because it is known a priori
(darart), whilst others are of the opinion that it can be defined and that this is
known through acquisition (al-iktisab).
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The third discussion concerns The Definition of a Narration ( fi haddihi),
wherein ‘Allamah notes the disputing stances of those who are of the opinion
that a narration can be defined. He adds that the two Jubba’is, Aba ‘Abd
Allah al-Basri, al-Qadi ‘Abd al-Jabbar, and others from among the Mu‘tazilah,
uphold the view that the narration is that speech (al-kalam) which could be
inclusive of truth or falsity.

The fourth and fifth discussions are not addressed in Mabadi’. In the
former of these ‘Allamah briefly touches upon the issue, as stated by al-Sayyid
al-Murtada and Abu al-Husayn, that intent and form are a must regarding
narrations. He also notes the variant stances of the Asha‘irah and the two
Jubba’is on this matter. In the latter discussion he succinctly notes what a nar-
ration signifies (madlul al-khbar).

It is in the sixth discussion, On the Classifications Thereof ( fi agsamihi),
that ‘Allamah discusses the threefold types of the narration (al-khabar).
These are as follows: first into true (al-sidq) or false (al-kidhb); second into
continuous (al-tawatur) or solitary (al-ahad); and third into what is known to
be true, what is known to be false, or that about which neither of these two
matters can be known.204

2.10.2 Discussion Two: On Continuance (al-tawatur) Conveying
Knowledge (al-ilm)

This matter is addressed in the first and second discussions of the second
section On the Continuous Narration ( fi al-mutawatir), of ‘Allamah’s investi-
gation of the narration. In the discussion, On the Continuous Narration Con-
veying Knowledge ( fi annahu yufid al-lm), our author introduces the term
continuance (al-tawatur), in its linguistic sense, as denoting the sequence of
one coming after another with an interval between the two. To support this he
presents the Quranic Verse 23:44: ‘Then we sent our envoys one after another,
which he explains as referring to the sequence of an envoy after another envoy
with an interval between them. He then presents the nomenclatural under-
standing (al-istilah) as meaning:

The successive coming forth of narrations to the ear (‘ala al-sam), nar-
ration after narration, however, with the condition that the abundance
of narrations leads to the realisation of knowledge through their word.

He notes the definition of continuance (al-tawdtur) as it is given by the
Asha‘irah: ‘...of a group, which reaches a great number in such a manner that

knowledge (al-ilm) is realised by their word’. Our author states that this is

204 Nihayat, vol. 111, pp. 283—98.
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mistaken, as ‘continuance is not of a group’ (al-tawatur laysa huwa al-jama‘ah).
‘Allamah continues to argue that:

We maintain that the majority of the people have upheld the opinion
that continuance conveys knowledge, regardless of whether it is a nar-
ration of affairs present in our time, such as the narrations about large
cities, or of passed affairs, such as the existence of the prophets and kings
of the past.

He notes the denial of this notion by the Sumaniyyah?°5 and Barahimah?°6 who
instead maintain that it only conveys probability (al-zann), as well as those
among them who uphold that it would only convey knowledge about present
matters and not historical ones.

In the second discussion ‘Allamah affirms that the majority of reason-
able people (al-‘ugal@’) are of the view that the knowledge conveyed by the
continuous narration is a priori (daruri). However, Abu al-Husayn al-Basri,
Abu al-Qasim, al-Balkhi of the Mu‘tazilah, and al-Juwayni, al-Ghazali, and
al-Daqqaq of the Asha‘irah are of the opinion that it is acquisitional (kasabi),
and that al-Sayyid al-Murtada suspended judgement regarding this matter.
In his third discussion he presents and analyses the arguments of those who
claim that it is acquired ( fZ ihtijaj man idda‘a al-iktisab).207

2.10.3 Discussion Three: On the Conditions for the Continuous Narration
(al-mutawatir)
These conditions are addressed in Nihayat in the fourth discussion of the sec-
tion, On the Continuous Narration (f al-mutawatir), which is then further di-
vided into two problems; the first, On the Correct Conditions ( fi al-shara@’it
al-sahihah), containing a further elaboration upon what he states in the first
three statements in Mabadi’—where it becomes clear that ‘Allamah draws
upon the view of al-Sayyid al-Murtada with respect to the position it should not
be preceded by uncertainty (shubhah). The second problem is, On Those Mat-
ters, Which are Considered to be Conditions ( fi umir zunna annaha shurit)
which he notes as sevenfold. For ‘Allamabh, all these seven putative conditions
are mistaken: the first is about the number (al-adad), which is the only one
of these matters to be noted in Mabadi’; the second is that some conditioned

205 The Sumaniyyah were a group from India who rejected the knowledge presented through
narrations. See Ibn Manzur, Lisan al-‘arab, 6 vols., Beirut, n.d., vol. 111, p. 2105.

206 The Barahimah were a group who upheld the doctrine that it is not permissible for God to
send forth His Envoys. See Ibn Manzur, Lisan al-‘arab, vol. 1, p. 271.

207  Nihayat, vol. 111, pp. 299-318.
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that the people of continuance are not contained within a city or restricted in
number; third, that the Jews conditioned that they are not of one religion; the
fourth that some conditioned that they are neither of one genealogy nor of
one city; fifth, that Ibn al-Rawandi2°8 conditioned the presence of an infallible
among them so that they can not agree upon a lie; sixth, that some have con-
ditioned Islam and justness; and the seventh being that the Jews conditioned
that it includes the narration of base people and so forth.209

2.10.4 Discussion Four: On the Classifications which Signify the Truth
(sidq) of a Narration (al-khabar)

These classifications are addressed in the third section entitled: On the Re-
maining Narrations Known to be True ( fi bagt al-akhbar al-ma‘lumat al-sidq)
within the investigation On the Narration (fi al-khabar) in Nihayat. The dis-
cussions within this section are: On the Narration from Him, the Exalted, (f¢
khabarihi ta‘ala); On the Narration from the Envoy ( fi khabar al-rasil); On the
Narration which is Supported by Contextual Evidence ( fi khabar al-muhataff
bi al-qar@’in); On the Remaining True Narrations (fi bagaya al-ikhbarat al-
sadigah), and a fifth discussion, Regarding That Which is Considered to be
of This Chapter (fima gunna annahu min hadha al-bab). In the discussions
regarding the narration from God and the Prophet, ‘Allamah presents argu-
ments for their truth, and in the third discussion he presents the difference of
opinions regarding whether knowledge is realised from the narration whose
truth is not known when it is nonetheless supported by external contextual
evidence, wherein he notes that, as al-Nazzam, al-Ghazali and al-Juwayni have
maintained, it does so—whilst the others have rejected this. Subsequently, in
the fourth discussion, ‘Allamah enumerates six types of true narrations, and it
is here that he includes the narration from the Imam and the narration from
the ummah as together constituting the third type. He states that:

The narration of the entire ummah is true; as far as we are concerned
it is because of the inclusion of the infallible and, as far as the masses
(jumhar) are concerned, it is due to the evidences which signify upon the
truth of consensus (al-jjma°).21°

208 Ahmad b. Yahya b. Ishaq, Abt al-Husayn al-Rawandi, known as Ibn al-Rawandi. He was
a prominent sceptic in an age of faith. Our sources are not clear about the exact year of
his death, but it is known that he flourished in the third century of the Hijrah, which
corresponds to the ninth/tenth century of the Common Era. See ‘Abd al-Rahman Badawi,
Min tarikh al-ilhad fi al-islam, Beirut 1980, pp. 68, 146-54.

209 Nihayat, vol. 111, pp. 319—26.

210 Nihayat, vol. 111, pp. 338—40.
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Nihayat also has a fourth section On the Narration That is Assured of its False-
ness (fi al-khabar al-maqti‘ bi kidhbihi).?"" This fourth section contains the
following discussions: On the Narration that Opposes What is Known ( fi al-
khabar al-mukhalif li al-ma‘tam); On the Abundant Claims for Reporting a Nar-
ration ( fi ma yutawaffaru al-dawat ‘ala naqlihi); On the Presence of a Lie in
the Narrations ( fiwwjud al-kidb fi al-akhbar); and, Regarding the Rulings of the
Companions ( ft ahkam al-sahabah).2'2

2.10.5 Discussion Five: On the Solitary Narration (khabar al-wahid)

The solitary narration is extensively discussed by ‘Allamah in Nihayat under
the fifth section of the same title. The points presented in Mabadi’ with respect
to the solitary narration are generally encompassed within the following four
discussions: On the Definition Thereof ( fi haddihi), wherein ‘Allamah notes
the argument presented by al-Amidi on the position of some of the Asha‘irah
that the solitary narration does not convey probability (al-zann). This is then
followed by another three discussions: On the Solitary Narration not Conveying
Knowledge ( fi anna khabar al-wahid la yufid al-ilm); On the Permissibility to
Follow the Solitary Narration on the Basis of the Intellect ( fi jawaz al-ta‘abbud
‘aqlan bi khabar al-wahid); and finally, On the Occurrence of Following it (f
wuqi‘ al-ta‘abbud bihi).2'3

2.10.6 Discussion Six: On the Qualifications (shara’it) for a Transmitter of
a Narration

These qualifications are outlined by ‘Allamah in Nihayat under the sixth section

entitled: On the Qualifications of the Transmitter of a Narration ( f7 shara@’it al-

rawi). In the first discussion, which is On the Issue of Being of Age (al-bulugh),

he presents a further qualification of his position that it is obligatory to act in

accordance with the solitary narration:

It should be known that not every narration is accepted; only those which
bring together the qualifications that refer to the transmitter and to oth-
ers. There are five matters that refer to the transmitter that are regulated
by one thing, viz.; that he is preferable insofar as there is a conviction
about his veracity over the conviction about his falsity.24

211 Nihayat, vol. 111, p. 345.

212 Nihayat, vol. 111, p. 345-69.
213 Nihayat, vol. 111, pp. 370—413.
214 Nihayat, vol. 111, p. 414.
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He then lists the five qualifications that a transmitter must fulfil in order for
his narration to be accepted (magbul), namely: sanity (al-‘aql); being of age
(al-bulugh); being Muslim (al-islam); justness (al-‘adalah); and exactitude (al-
dabt). The remainder of the first discussion is On the Discerning Child (al-sabi
al-mumayyiz), the second is On [the Qualification of] Islam ( f7 al-islam), the
third is On [the Issue of] Justness (al-‘adalah), the fourth is On the Transmis-
sion of a Person Whose State is not Known ( fi riwayat al-majhul), the fifth is
On the Method to Ascertain Justness ( f7 tariqg maifat al-‘adalah), the sixth,
On Rulings on Invalidation and the Attestation of Integrity ( fi ahkam al-tazki-
yah wa al-jarh) which is also discussed in the ninth discussion of this chapter
in Mabadi’, the seventh is On Exactitude ( f7 al-dabt), and, finally, discussion
eight focuses On Matters That Justify the Transmission ( fi musawwighat al-ri-
wayah).?'s

2.10.7 Discussion Seven: On that which is Considered a Condition (shart)
Whilst it is not
This matter is addressed by ‘Allamah in Nihayat's seventh section under the
same name in the investigation on narrations. This chapter consists of thirteen
detailed discussions, which are as follows: On Number (al-‘adad), which is the
opening issue addressed in this same discussion in Mabadi’; On the Absence
of Denial of the Original Transmitter ( fI ‘adam takdhib al-asl); On the Legal
Competence of the Transmitter, The Reasonability of his Transmission, and
the Knowledge of his Lineage not Being a Condition ( fi annahu la yushtarat
figh al-rawt wa la yu‘qal riwayatuhu wa la ma‘rifat nasabihi)—a matter which
is only briefly examined in the second issue presented in this discussion in
Mabadi’; On the Ruling Regarding the Narration along with what Opposes it ( fi
hukm al-khabar ma‘a al-mu‘arid); On the Narration Contradicted by Analogical
Reasoning ( fi al-khabar al-mu‘arid bi al-giyas), in respect to which ‘Allamah
notes that most scholars and a group from among some others have absolutely
banned action on the basis of analogical reasoning; On the Narration which
Contradicts the Action of the Prophet and the Action of the Majority (fi al-
khabar al-murid li fi'lihi wa li ‘amal al-akthar); The Lack of the Obligation
of its Critical Examination on the Basis of the Quran (fi ‘adam wujib ardihi
‘ala al-kitab); On the Opposition of the Action of the Transmitter to the Nar-
ration (ft muGradah ‘amal al-rawt li al-khabar); On the Relation of the Text to
the Known and to Other General Matters ( f7 nisbat al-matan ila al-ma‘lam wa
ghayrihi mimma ta‘ummu al-balwa bihi): Regarding the Narration Which does
not Include the Name of its Original Transmitter ( f al-mursal); On the Report-
ing of a Tradition by Meaning ( fi naq! al-hadith bi al-ma‘na), which is concisely

215 Nihayat, vol. 111, pp. 414—36.
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alluded to by ‘Allamabh as the fourth point in this discussion in Mabadi’; On the
Modality of the Utterances of the Transmitter (fi kayfiyyat alfaz al-rawt): and
finally, Regarding an Isolated Addition [to the narration] by a Transmitter (fi
infirad al-rawt bi al-ziyadah).?'s

2.10.8 Discussion Eight: On Rejected Narrations (al-akhbar al-mardudah)
‘Allamah briefly states in Mabadi’ that a narration would not be accepted in the
following cases: firstly, when a solitary narration demands knowledge (im)
and no decisive piece of evidence is to be found that signifies such knowledge;
secondly, when the narration does not include the name of its original trans-
mitter (al-mursal); and thirdly, when the transmitter of the source is absolutely
certain as to the falsity of the transmission of a second person then, in such a
case, the transmission of the second person is not accepted.

The first of the above points is covered in Nihayat in the fifth section on
narrations, entitled: On the Solitary Narration, wherein under the discussion
On Following the Solitary Narration on the Basis of the Intellect (fi jawaz
al-ta‘abbud ‘aqlan bi khabar al-wahid), ‘Allamah notes that the majority are
of the opinion that it is permissible to do so if such a narration has been
reported by a just person—contrary to the position of al-Jubba’1 on this
matter, as well as that of a certain group of theologians.?"”

The second of the above points, regarding the narration which does not
include the name of its original transmitter (f al-mursal), is addressed in a
discussion of the same title in the seventh section on narrations, entitled: On
What is Considered to be a Condition Whilst it is not (fi ma zunna annahu
shart wa laysa kadhalika). It is in this discussion that ‘Allamah remarks on the
difference of opinion regarding such a narration and its forms. He considers
the statement of a just person who did not meet the Envoy and says that
‘the Envoy of God said such and such’ as well as the statement of one who
did not meet Ibn ‘Abbas and says that ‘Ibn ‘Abbas said such and such’ Our
author notes that Abii Hanifah, Malik, Ahmad, and the masses ( jumhir) of
the Mu‘tazilah such as Aba Hashim and his followers, accept such a narra-
tion as one of the two well-known transmissions. Furthermore, he states that
this opinion is also found among the ancients (qudama’) of the Imamiyyah,
specifically Muhammad b. Khalid. He also notes the stance of al-Shafi‘l who
upholds the opinion that such a narration is not to be accepted unless it
fulfils one of six conditions. Furthermore, he observes that ‘Isa b. Aban main-
tains that only the narrations that do not include the names of their original
transmitters (al-marasil) from the companions (al-sahabah), the followers

216  Nihayat, vol. 111, pp. 437-97.
217  Nihayat, vol. 111, pp. 375-81.
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of the companions (al-tabiin), and the follower of the followers of the com-
panions (tabi al-tabi‘in), and from one who is an authority on reports, are to
be absolutely accepted. Our author also notes that as far as Qadi Aba Bakr
and a further group of jurists are concerned, they agreed with the stance of
al-Shafi7 on this issue. Among the many reasons that ‘Allamah enumerates in
defence of his stipulation that such narrations should be rejected, is the first
reason listed in Nihayat and also stated in this discussion in Mabads’, namely
that the justness of the original transmitter is unknown and therefore his
transmission cannot be accepted.?'

The third of the points outlined above is addressed in Nikayat, albeit from
the perspective of viewing the issue within the second discussion of section
seven: On the Absence of the Denial of the Original Transmitter (fi ‘adam
takdhib al-asl). ‘Allamah notes here that the majority Hanafiyyah position
on the matter is that, if the transmitter of the source (rawt al-asl) does not
accept the tradition (al-hadith) then that constitutes a rebuke (gadh) of the
transmission of the second person, irrespective of whether he is absolutely
certain of falsehood (takdhib) or says, for example, that ‘T do not know and it
is a transmission of Ahmad’.21°

2.10.9 Discussion Nine: On Invalidation (al-jark) and Validation (al-ta‘dil)
The four brief points detailed in Mabadi’ on invalidation (al-jark) and vali-
dation (al-ta'dil) are further embellished in the sixth section of Nihayat in the
investigation of narrations entitled: On the Qualifications For the Transmitter
(ft shar@’it al-rawi), under the sixth discussion, entitled: On the Rulings of At-
testation of Integrity and Invalidation ( fi ahkam al-tazkiyah wa al-jarh). Herein
our author notes that there are four rulings on this matter: firstly, that the peo-
ple have differed regarding whether it is obligatory to mention the reason for
invalidation (al-jarh) and validation (al-tadil); secondly, that the majority have
upheld the opinion that number (‘adad) is not a condition for scrutinising the
attester of integrity (al-muzakkr) or the invalidator (al-jarih) with regard to the
transmission (al-riwayah), but is, instead, a condition in the matter of testimo-
ny regarding both; thirdly, that if an invalidation and validation contradict one
another but do not deny each other, by the fact that the validator applies the
attestation of integrity and the invalidator mentions a reason for invalidation
that is not known to the invalidator, then in such an instance the statement
(gawl) of the invalidator takes precedence; and fourthly, that abstaining from

218  Nihayat, vol. 111, pp. 459—70.
219 Nihayat, vol. 111, pp. 440-41.
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passing a judgement on the basis of testimony does not constitute invalidation
or rebuke (gadh) with regard to the transmission.?20

2.11 Chapter Ten: On Analogical Reasoning (al-qiyas)

The debate about analogical reasoning (géiyas) is a long-standing and
significant one in Islamic jurisprudence, in general, and Imami jurisprudence
in particular. In many of the earlier Imami sources, analogical reasoning
(givas) stands alongside personal opinion (ra’y), disputation (ikhtilaf) and
other such notions as emblems of the misguided, arbitrary, and opinion-based
thought practiced by those who lacked the guidance of the infallible Imam,
and as such these notions were thoroughly denounced, taken as evidence for
the epistemological failings of other schools of thought who lacked the Imam’s
guidance. In later periods this dispute increasingly developed into a discussion
of terminology, and so it is here in Mabadi’. ‘Allamah agrees with his teacher
al-Muhaqqiq al-Hilli that a known ruling for a given situation may be applied
to another situation where the ruling is unknown if the cause for the known
ruling is given in scripture, and it is known that the same cause is in effect in
the situation for which the ruling is unknown.??* However, while al-Muhaqqiq
al-Hilli names such an operation ‘analogical reasoning’, ‘Allamah declares that
this is not the case, contending rather that analogical reasoning is the term for
the impermissible types of analogy practised by other schools in cases where
the cause of a ruling is not sufficiently clear. He thus maintains his teacher’s
sanction of a kind of analogy when all the necessary components are supplied
in scripture (al-giyas al-mansus ‘ala ‘illatihi), thereby minimising the fallible,
human component of a ruling. However, by declaring that the foregoing is not
technically analogical reasoning he allows himself to cite the many available
traditions (hadith) condemning analogical reasoning in support of his position.

2,111 Discussion One: On the Definition (ta‘rif) of Analogical Reasoning
(al-giyas)
The issue of analogical reasoning is discussed at great length in Nihayat.
‘Allamah initiates the investigation of analogical reasoning with a section
comprised of the following three discussions: On the Quiddity of Analogical
Reasoning ( f al-mahiyyah); On the Foundations Thereof ( fi arkanihi); and On
its Classifications ( fi tagsim al-qiyas). In the first of these discussions, ‘Allamah
contextualises the concept under consideration, by examining the linguistic
meaning of the term ‘analogical reasoning’ (giyas), apart from its legal context.
‘Allamah defines it as a measure (al-taqdir), adducing the following examples

220 Nihayat, vol. 111, p. 430-33.
221  Ma@Grij al-usil, pp. 182—94.
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in support: ‘I measured the ground with a cane and the garment with the arm’
(gistu al-ard bi al-qasabah wa al-thawb bi al-dhira‘). He then proceeds to dis-
cuss the two meanings upheld by the jurists regarding analogical reasoning.
The first of these is analogical reasoning by way of co-exclusion (giyas al-‘aks)
which is an expression about the realisation of the opposite (nagid) of the
known ruling in another case due to their separation with regards to the cause
of the ruling, and the second is analogical reasoning by way of co-extension
(givas al-tard), for which various definitions have been put forth, including
those of Abii Hashim, Qadi ‘Abd al-Jabbar Abu al-Husayn al-Basri, and Qadi
Abu Bakr. ‘Allamah notes these definitions along with his criticisms, recom-
mendations, and remarks, the basic definition noted is: the reaching of the
truth (isabat al-haqq).

With this context firmly established he then presents a further explanation
of the matter in the second discussion, by detailing how analogical reason-
ing involves: ‘the extension of a ruling from a principle case to a secondary
case through a cause that unites them both’ (al-giyas huwa ta‘diyat al-hukm
min al-asl ila al-far® bi ‘illah muttahidah fi hima), to which he adds that the
quiddity of analogical reasoning cannot be established except by these four
matters:

Because the relationship between two things is that of equality—not
from every aspect but rather regarding the legal ruling (al-hukm al-shar),
and that too not figuratively, but because of an appropriate uniting mat-
ter for the causation.

Our author then presents the four necessary foundations, as they are given in
Mabadi’, namely:

a. the principle case (al-as!)
b. the secondary case (al-far)
c. the cause (al-llah)

d. the ruling (al-hukm).

‘Allamah employs the practical example of wine to demonstrate how these
four fundamental components interact with one another in such a case.

In the third discussion ‘Allamah presents six distinct aspects of the clas-
sifications of analogical reasoning. These are: its classification with relation
to knowledge (al-ilm) and probability (al-zann), through which analogical
reasoning can be either definite (gat?) or probable (zann); its classification
in relation to the ruling, which of these takes precedence in the secondary
case, and the lack thereof (awlawiyyat al-hukm fi al-far wa ‘adamiha); that
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analogical reasoning is either obvious ( jalt) or not obvious (khaf?); analogical
reasoning can be either be effective (muwaththir) or appropriate (mula’im);
that an instance of analogical reasoning can be classified either through the
cause (qgiyas al-illah), through its signification (géiyas dalalah), or through its
original meaning (mana al-asl); and that if analogical reasoning occurs by
way of the confirmation of the derived cause, wherein there is a suitability
(munasabah), then it will be called analogical reasoning by way of the imagi-
nation (géyas al-ikhalah), and if there is a resemblance (al-shabah) involved it
will be called analogical reasoning by way of resemblance (giyas al-shabah),
and if there is probing and division (sabr wa al-tagsim) it will be called ana-
logical reasoning by way of probing (giyas al-sabr), and if there is co-exten-
sion and co-exclusion (al-tard wa al-‘aks) it will be called analogical reasoning
by way of co-extension (giyas al-tard). It is this final classification that con-
stitutes the object of ‘Allamah’s attention in the fifth discussion of the tenth
chapter of Mabadi’ 222

2.11.2 Discussion Two: On Analogical Reasoning not being a Legal Proof
(hujiah)
This discussion corresponds to the fuller argument presented in Nihayat across
a number of discussions which, altogether, comprise the second section enti-
tled: On Whether to Reckon on the Basis of Analogical Reasoning or not (fi
annahu hal yu‘taddu bi al-giyas am la). The discussion On Analogical Reason-
ing not being a Legal Proof, as it is given in Mabady’, is thus compartmentalised
across the discussions within this section, some of which include: On its Intel-
lective Permissibility ( fi jawazihi ‘aglan), and On the Prohibition of Following
Analogical Reasoning (fi al-man® min al-ta‘abbud bi al-giyas). In the former
discussion ‘Allamah notes that there is a difference of opinion on this matter
among various groups. He observes that the majority of the companions and
their followers, some of the Imamiyyah, including al-Sayyid al-Murtada and
others, al-Shafi1, Aba Hanifah, Malik, Ahmad, and the majority of the jurists
and theologians, permitted it on the basis of the intellect. On the other hand,
he mentions that some of the Shi‘ah, al-Nazzam, a group from the Mu‘tazi-
lah of Baghdad such as Yahya al-Iskafi,223 Ja‘far b. Mubashshir,??* and Ja‘far b.

222 Ni/‘zdyat, vol. 111, pp-501-17.

223 Yahya al-Iskafi (d. 240 AH/854 CE) was a Mu‘tazili scholar of Baghdad. See the critical
edition of Taha Jabir Fayyad al-‘Alwani of Fakhr al-Din al-Razi’s (d. 606 AH/1209 CE), al-
Mabhsal fi ilm usal al-figh, vol. v1, p. 73.

224 Ja‘farb. Mubashshir b. Ahmad al-Thaqafi (d. 234 AH/848 CE ), an early Mu‘tazili authority
who lived in Baghdad, see Zirikli, al-A%am, vol. 11, p. 121.
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Harb,??5 consider it absurd to set forth the following of analogical reasoning,
although ‘Allamah notes that the individuals mentioned above differ with re-
gards to the source from whence it is taken, as he explains that some of them
are of the opinion that the prohibition of this matter is specific to Islamic law
(shar) whilst others are of the opinion that the prohibition of following an-
alogical reasoning applies to all laws (shara’‘). Furthermore al-Qaffal of the
Shafi‘iyyah, and Abu al-Husayn al-Basr1, maintain the position that intellection
obligates the setting forth of following analogical reasoning. Our author asserts
that ultimately, although it is allowed intellectively, it is prohibited according
to revealed sources.?26

In the latter discussion ‘Allamah explains that those who uphold the
opinion that it is permissible to follow analogical reasoning on the basis of
the intellect, have disagreed on this matter, with some maintaining that fol-
lowing analogical reasoning has occurred whilst others uphold the contrary.
The former agree as to the signification of revelation (al-sam) on this
point, and yet they differ on three points. The first of these points concerns
whether the intellect (‘agl) signifies such accordance; this is affirmed by
Abt al-Husayn al-Basri and al-Qaffal of the Asha‘irah, whilst the rest of
the Asha‘irah and Mu‘tazilah reject this. The second point of contention
concerns the signification of revelation (dalalat al-sam‘); Abu al-Husayn is
of the opinion that this is probable (zanniyyah) whilst the others maintain
that it is definite (gat%yah). The third point is that al-Nahrawani??” and
al-Qashani??8 assert that action on the basis of analogical reasoning can
take two forms: firstly, the cause can designate it by a clear utterance (sarih
al-lafz); and secondly, there is the forbiddance of hitting one’s parents which
is arrived at on the basis of analogical reasoning by way of the forbiddance of
expressing anger and displeasure (giyas tahrim al-darb ‘ala tahrim al-ta’fif).

225 Ja‘farb. Harb al-Hamadhani (d. 236 AH/850 CE), aleading Mu‘tazili scholar from Baghdad
who studied under Aba al-Hudhayl al-‘Allaf (d. 235 AH/850 CE). See Zirikli, al-Alam, vol.
IL, pp. 116-17.

226  Nihayat, vol. 111, pp. 518—9.

227  Al-Mu‘afi b. Zakariyya b. Yahya al-Jarir1 al-Nahrawani, Aba al-Faraj Ibn Tarar, known as
al-Nahrawani or Ibn Tarar (d. 390 AH/1000 CE), was a jurist and man of letters from
Nahrawan, Iraq. He was a follower of the Jarirt madhhab founded by the famous jurist,
exegete, and historian Muhammad b. Jarir al-Tabari (d. 310 AH/922 CE). See Zirikli, al-
Aflam, vol. vi11, p. 169.

228 Muhammad b. Ishaq al-Qashani, known as al-Qashani (n.d.), was a follower of Dawud b.
‘Ali b. Khalaf al-Isfahani (d. 270 AH/884 CE) who was the founder of the Zahiri madhhab.
He left this school and later became a prominent Shafi1 jurist and composed a treatise
defending analogical reasoning against the objections of his former teacher. See Fakhr
al-Din al-Razi, al-Mahsul fi ilm usal al-figh, vol. v, p. 22.
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Among those who uphold the view that following of analogical reasoning
has not occurred, there are some who maintain that whatever signifies the
occurrence of following analogical reasoning is not found through revela-
tion (al-sam), thereby obligating the prohibition of acting in accordance
with it. ‘Allamah states that: ‘there are also those from among them who are
not content with this, but they adhere to the revealed evidences (al-adillah
al-sam‘iyyah) regarding its exclusion (nafyihi). According to ‘Allamah this
is the right position on this matter (wa huwa al-haqq). Our author then
proceeds to present fifteen arguments in support of this objection to analog-
ical reasoning, comprising Qur’anic verses, prophetic narrations, statements
from the Ahl al-Bayt, their doctrines, their consensus (jjma‘), and the sayings
of the companions. For example, in the tenth argument, he states:

For we know through necessity that the doctrine (madhhab) of al-Bagqir,
al-Sadiq, al-Kazim, peace be upon them, their forefathers, and their sons,
is the rejection of analogical reasoning (al-géyas), they denounced it, and
prohibited action on its basis, just as we know of the reported doctrines
(al-madhahib al-mangulah) of al-ShafiT, Aba Hanifah and others. As has
already been stated, the consensus of the descendants of the Prophet is a
legal proof (jma°“al-‘itrah hujjah).???

2.11.3 Discussion Three: On the Connection of the Unspoken (al-maskiit)
to the Spoken (al-mantiq)
To demonstrate how this concept does not constitute a form of analogical
reasoning ‘Allamah examines an actual case, the forbiddance of striking ones
parents, which is implied by the obvious ruling on the forbiddance of express-
ing anger or displeasure. Two corresponding discussions are found in Nihayat’s
second section in the eleventh investigation into analogical reasoning, which
centres the discussion around the above case as demonstrated by the head-
ings: On the Extension of the Forbiddance of the Expression of Anger and
Displeasure to Other Types of Inflicting Harm ( fi ta‘diyyat al-tahrim min al-
tafif ila bagt anwa‘ al-adha), and On the Harmony Between the Ruling of the
Principle and Secondary Case (fi al-tanasub bayn hukm al-asl wa al-far). In
the former of these discussions, ‘Allamah explains the difference of opinion
among the people regarding the connection that obtains between the forbid-
dance of striking (tahrim al-darb) and the forbiddance of expressing anger and
displeasure (tahrim al-ta’fif). Here he remarks that some have said that it is a
form of analogical reasoning that is to be termed ‘obvious’ (jali), whilst others
have said that it is not a form of analogical reasoning but a customary transfer

229 Nihayat, vol. 111, pp. 538—49.
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from its linguistic assignment to the prohibition of all manners of inflicting
harm. In the latter discussion On the Harmony between the Ruling of the Prin-
ciple and Secondary Cases ( fi al-tanasub bayn hukm al-aslwa al-far) ‘Allamah
states that if the confirmability (¢thubut) of the ruling in the principle case is
certain (yaginan) then it would be impossible for the ruling in the secondary
case to be the stronger (agwa minhit). He explains this on the epistemological
basis that there is no level above that of certainty (yagin).23°

2.11.4 Discussion Four: On the Ruling (al-hukm) in Which the Cause is
Explicitly Designated (al-mansis ‘ala ‘illatihi)

‘Allamah addresses this in the second section on analogical reasoning under
the discussion: On Analogical Reasoning in Which the Cause is Explicitly Des-
ignated (f al-giyas al-mansus ‘ala ilatihi). Here he notes the difference of
opinion among the people with regards to whether the explicit designation of
the cause of a ruling is the following of analogical reasoning thereof or whether
it is a must to follow something additional instead. ‘Allamah notes the various
arguments on this matter presented by Abu al-Husayn, Abu Ishaq al-Nazzam,
the jurists, the Zahiriyyah, Abit Hashim, and Abiui ‘Abd Allah al-Basri. ‘Allamah
himself adopts the position of al-Nazzam on this matter, which is that the ex-
plicit designation of a cause for a ruling is sufficient to follow analogical rea-
soning. He goes on to present four arguments in defence of his position, the
summary of which is presented in Mabadi’. However, the last issue in this sec-
tion in Mabady’ is independently addressed in much greater detail in Nikayat
in the second discussion entitled: On the Explicit Designation of the Cause ( f
al-nass ‘ala al-illah) of the third section entitled: On the Methods of Causa-
tional Inference ( f7 turuq al-talil). Here, ‘Allamah explains that sometimes the
explicit designation of the cause (al-nass ala al-llah) is either definite (gat %)
and that is evident with regard to efficacy (sarih fi al-muwaththiriyyah) as stat-
ed either in the Quran or the Sunnah; or it is evident and indefinite (zahir
ghayr qat ) as in statements wherein a particle of causation (Aurif al-ta'lil) is
brought forth, such as: lam, kay, min, in and ba’23!

2.11.5 Discussion Five: On the Derived Cause (al-illah al-mustanbitah)

This discussion corresponds to ‘Allamah’s third section in Nihayat, in the
investigation of analogical reasoning, entitled: The Methods of Causation-
al Inference (fi turug al-ta’lil), in which all of the six methods mentioned in
Mabadyi’ are extensively addressed in independent discussions, viz.: suitabili-
ty (munasabah), the effective (mu'aththir), resemblance (al-shabah), rotation

230 Nihdyat, vol. 111, pp- 609-12.
231 Nihayat, vol. 111, pp. 603—608; pp. 622—40.
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(al-dawran), the method of probing (al-sabr) and division (al-tagsim), and
co-extension (al-tard). However, prior to the discussion of these methods,
our author presents a discussion on the possibility of causational inference
(ft imkanihi) wherein he states that the main object of analogical reasoning
(hasil al-giyas) refers to two fundamental principles (aslayn); the ruling in the
principle case giving the cause as such and such and the confirmability of that
same quality in the secondary case, with the former being, of course, the most
significant of the two. Our author then presents the four arguments of those
who reject analogical reasoning on this matter: what is meant by the cause
(al-illah) is either the effective (al-muaththir) regarding the ruling, or else it
is that which calls upon the divine law for the confirmation thereof, or what
defines it, or a fourth meaning. He then states that the first three classifications
are void and likewise is the case for the fourth classification because of the lack
of the conveyance of the conception thereof. This is followed by an extensive
argument in support of his position.?32

212  Chapter Eleven: On Preferment (al-tarjth)

This chapter covers the phenomenon of apparent contradictions in scriptur-
al evidence, and the intellectual procedures which relate to this. It begins by
asking how the occurrence of two irreconcilable pieces of evidence, which
are of equal strength, are considered in the divine law. The latter part of the
chapter discusses the various means by which one piece of evidence may be
demonstrated to be reconcilable with, or to take precedence over, another. As
such, it is largely an elaboration on material that is elsewhere covered in pre-
vious chapters, dealing with recurrent questions such as abrogation, specifi-
cation, and so forth. Where the chapter opens new ground is in its opening
sections, which discuss correct practice in the consideration of two pieces of
evidence whose contradiction seems insoluble. Here one discovers the reason
that ‘Allamah, unlike al-Muhaqgqiq al-Hilli in Ma ‘arij al-usil, allocates an entire
chapter to this question, and one also gains an insight into why this penulti-
mate chapter is situated where it is in the structure of the Mabadi’: viz. that
such issues as preferment can only be properly considered once the foregoing
groundwork given in the previous chapter has been established. ‘Allamah ar-
gues against the position of those who advocate choice (takhyir) or suspension
of judgement (tawaqquf) in a situation when two equal pieces of evidence
present themselves. Instead, he advocates the obligation of preferment, there-
by rendering the discussion that follows as a veritable manual on how this may
be achieved—even in the most apparently intractable of cases.

232 Nihayat, vol. 111, pp. 614—40; Nihayat, vol. 1v, pp. 91-157.
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2.12.1 Discussion One: On the Contradiction of Two Pieces of Evidence
(al-dalilayn)

The matters succinctly stated herein are addressed by ‘Allamah in Nikayat
in the opening discussion of the section, On Two Equal Pieces of Evidence
(ta‘adul). The issue is related to the apparent contradiction of two equal pieces
of evidence; if they are both definite (gat7) then the issue does not arise as it
pertains instead to those equal pieces of evidence that are probable (zanniyan),
and if they contradict one another the question arises as to which course of
action is to be taken. In such a case the option of choice (takhyir) is presented
as a course of action for anyone insofar as his or her action is concerned.?33

2.12.2 Discussion Two: On the Course of Action When Two Equal Pieces
of Evidence Present Themselves (al-ta‘adul)

‘Allamabh states that in the resolution of such a case, preferment (tarjih) is ob-

ligatory; it is therefore essential to understand what he means by ‘preferment’.

Such an explanation is to be found in the discussion On the Quiddity Thereof

(fimahiyyatihi), wherein he explains that:

Preferment (al-tarjih) is the strengthening of one of two methods over
the other in order to know the strongest (al-aqwa) so that action can then
be carried out on its basis and the weakest one abandoned.?3*

‘Allamah addresses the other matters briefly stated in this discussion in the
discussion in Nihayat: On Preferment Through Abundant Pieces of Evidence
(ft al-tarjih bi kathrat al-adillah), wherein he notes that preferment is realised
with regard to pieces of evidence through their abundance, a view which he
explains by affirming that when one of two possible rulings is signified by sev-
eral pieces of evidence then it will be more appropriate than the ruling that is
inferred from fewer pieces of evidence. He notes that this is also maintained
by al-Shafi, contrary to those who uphold the opinion that preferment is not
realised by an abundance of evidence, as for example with the preferment of
one of two narrations due to the abundance of transmitters (ruwat). Our au-
thor presents two reasons in support of this argument: firstly, that probability
following from indication (al-amarah) is stronger if there are abundant indi-
cations and is weaker if there are fewer indications and it is obligatory to act
according to the strongest of the two probabilities;??5 and, secondly, that viola-
tion of the evidence (mukhalafat al-dalil) is contrary to the principle (asl). Our

233 Nihayat, vol. v, pp. 275-82.
234 Nihayat,vol.v, p. 285.
235 Nihayat, vol. v, pp. 290—1.
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author explains that if, on the one side, there are numerous pieces of evidence
and, on the other, a single piece of evidence, then the violation of the former
is to be more severely cautioned than the latter. He also explains that although
one should exercise caution in respect to both sides, one side is specified with
an additional caution. If, he states, it were not for preferment then there would
be a perpetration of something which is severely cautioned, which, according
to ‘Allamah, would be unthinkable (wa huwa muhal).236

The last matter examined in this discussion in Mabadi’ is addressed by
‘Allamah in Nihayat in a discussion entitled: The Uniting of Contradictory
Pieces of Evidence ( fi al-jam* bayn al-adillah al-muta‘aridah). Here our author
writes that when two pieces of evidence contradict one another it is not
possible to act in accordance with each of the two from every aspect, other-
wise there would be no contradiction, but rather it is a must that either one
of them is voided from every aspect or some aspects, or else they are both
of them voided from every aspect or some aspects. However, if it is possible
to act in accordance with both pieces of evidence when they are considered
from one aspect but not from the other then that would be more appropri-
ate than acting in accordance with one of the two and rendering the other
void in its entirety, because the signification of the utterance for a partial
understanding follows the signification thereof for the whole understanding,
and that is the original signification. So if an action were in accordance with
each of the two from one particular aspect but not from another, then action
according to the signification that follows would have to be abandoned, and
if an action were in accordance with one of the two and not the other then
action according to the original signification would have to be abandoned.
Our author upholds the view that the former option is the most appropriate
course to adopt and states that: ‘ action according to each of the two from one
aspect, and not from the other, is more appropriate than action according to
one of the two from every aspect, and not from the other’237

2.12.3 Discussion Three: On the Ruling of Contradictory Pieces of
Evidence (al-adillah al-muta‘aridah)
This corresponds to the discussion in Nihayat entitled, On the Classification
of Contradictory Pieces of Evidence (fi tagsim al-adillah al-muta‘aridah),
wherein ‘Allamah explains that when two pieces of evidence contradict each
other they can either both be: general (@mm) in absolute terms; or specific
(khass); or one of them can be general whilst the other is specific; or both of
them can be more general (a‘amm) than another in regard to some aspect;

236  Nihayat, vol.v, p. 292.
237  Nihayat, vol.v, pp. 295-6.
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or more specific (akhass) in regard to another aspect. Thus, the classifications
for contradictory pieces of evidence are fourfold, and it is according to these
four assessments (tagadir) that they can either be: known (maamayn), prob-
able (magnunayn), or differentiated (bi al-tafrig). Furthermore, according to
all assessments (tagadir) they are subdivided into either the earlier (al-mu-
taqaddim) or the later one (al-muta'akhkhir). The first category is that both are
general, the second is that both are specific, the third that both of them are
general and specific in consideration of the Qur’anic Verse 4:23 with verse 4:24,
and the fourth is that one of the two is general whilst the other is specific.?38

2.12.4 Discussion Four: On the Preferment of the Narrations (tarjih
al-akhbar)

Our examination of this particular discussion in Mabadi’ has brought to light

that it can be classified into five broad topics of concern, all of which are ad-

dressed by ‘Allamah as independent discussions in Nihayat.

The first of these topics is entitled: On the Preferment Realised by Virtue
of the Transmitter ( fi al-tarajih al-hasilah bi sabab al-rawt), wherein ‘Allamah
notes that the preferment of one of two narrations over the other, with regard
to the transmitter, can either occur due to the abundance of transmitters or
on the basis of their states (ahwalihim). He then proceeds to enumerate the
two reasons for the occurrence of such a preferment, on the basis of abun-
dance (kathrah). The first reason he gives is that:

The transmitters of one of the two are more numerous than the transmit-
ters of the other, and therefore it is most preferable (arjak), contrary to
the position on this matter adopted by al-Karkhi, because the probability
realised through this one is greater than the other one. This is because
the likelihood (al-ihtimal) of a mistake (ghalat) or lie (kidhb) occurring
among a greater number is less than the likelihood of its occurrence
among a fewer number, since the narration (khabar) of every one con-
veys probability and collective probability is stronger than individual
probability.

The second reason proffered by ‘Allamabh is:
That one of the two narration’s chain of transmission is superior and
therefore it is more preferable than the other, because whenever the
transmitters are fewer then the likelihood of a mistake or a lie is lesser,

and whenever that is lesser then the likelihood of soundness (al-sihhah)

238  Nihayat, vol. v, pp. 296—300.
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is more evident (aghar), and in such an instance action is obligatory ac-
cording to it. The superiority of the chain of transmission is more prefer-
able according to this aspect; otherwise it is outweighed (marjih) due to
the consideration of its rarity.

‘Allamah then goes on to qualify these remarks by adding that:

The likelihood of an error or lie from a fewer number is only less if the
personages of the transmitters are either the same for both narrations
or are equal in their attributes. However, if they are numerous and their
attributes are many, then the likelihood of an error or a mistake is greater
than otherwise.

Preferment occurs on the basis of the state (afwal) of a transmitter either by
virtue of: knowledge (ilm), God-fearingness (war), acumen (dhaka’), fame
(shuhrah), the time of the transmission (zaman al-riwayah), or the modality
of the transmission (kayfiyyat al-riwayah). ‘Allamah then presents detailed
reasons for each of the above-mentioned states, the specificities of which lie
beyond the scope of this introduction.?3?

The second of the broad topics addressed in Nikayat is: On Preferment
Relying On the State Wherein the Narration Was Set Forth (fi al-tarjih
al-mustanid ila hal wuriad al-khabar), wherein ‘Allamah discusses, altogether,
eight issues such as the role of location in evaluating Makki versus Madani
narrations.240

The third topic addressed in Nihdayat is: On That Which Refers to the
Utterance (fi ma yarji‘u ila al-lafz) wherein ‘Allamah discusses thirty-four
issues, such as the eloquence of the narration, the precedence of the verita-
tive over the figurative, and so forth.2#

The fourth topic addressed is: On Preferment Reverting to the Ruling ( fi
al-tarajih al-‘@idah ila al-hukm) wherein ‘Allamah’s discussion encompasses
five aspects of this matter along with its various ramifications, such as the
preferability of the narration that excludes legal punishment over the one
that confirms it.242

The fifth, and final, of the topics addressed in Nihayat is found across the
following two discussions: On Preferment Through External Matters (fi
al-tarajih bi al-umur al-kharijiyyah); and, On the Remaining Preferment of

239 Nihayat, vol.v, pp. 301-10.
240 Ni/zdyat, vol.v, Pp- 310-12.
241 Ni/zdyat, vol.v, pPp- 312—18.
242 Nihayat, vol.v, pp. 318-30.
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the Narrations (fI bagaya tarajih al-akhbar). In these discussions ‘Allamah
approaches the issue of the narration which some of the scholars have based
their action upon; an issue that is also mentioned in Mabadi’ but is here con-
sidered from a different perspective.?*3

213  Chapter Twelve: On Juristic Reasoning (al-ijtihad) and its
Dependents

The final chapter examines how the endeavour to infer the divine law, which
all hitherto preceding sections sought to introduce, becomes an applied reality
for the Muslim community through the mediation of the skilled practitioners
of juristic reasoning (al-mujtahidun). It is in this chapter that one first encoun-
ters ‘Allamah’s adoption of a new definition of juristic reasoning (tihad) for
Imami jurisprudence. He then goes on to define, in much greater depth, the
numerous strict qualifications which are necessary for its valid undertaking.
This leads to a discussion outlining the controversy on the ‘doctrine of resem-
blance’, and whether or not problems pertaining to juristic reasoning are deter-
mined by a ruling from God. ‘Allamah proceeds to outline the intricacies of the
system of juristic reasoning and its related issues. The chapter concludes with
a brief examination of the pragmatics of implementing the doctrine of the
‘presumption of continuity’, specifically in relation to a ruling that has been
arrived at beforehand.

2.13.1 Discussion One: On Juristic Reasoning (al-ijtihad)

‘Allamah’s chapter On Juristic Reasoning (ijtihad) in Mabady’ is to be found in
his final investigation, in Nihayat. The section is divided into four problems, the
first of which is: On the Quiddity of Juristic Reasoning ( ft mahiyyatihi), where-
in ‘Allamah explains that, linguistically, the term jjtihad is an expression used
to denote the utmost exertion of one’s ability (istifragh al-wus‘) to accomplish
something that entails an inconvenience (al-kulfah) and hardship (al-mash-
aqqah). For example it is said: exert your utmost ability in carrying the load
(ijtahidft haml al-thaqil), to wit, he exerted his utmost ability regarding that (ay
istafragha wus‘ahu fthi); and it is not said: exert your utmost ability in carrying
the date pit (jtahid ft ham! al-nawat). As far as the customary understanding
held by the jurists (‘urf al-fugaha’) is concerned, ‘Allamah explains that ijtihad
means: the exertion of one’s utmost ability in search for the probability (al-
gann) of something from the divine legal rulings insofar as this excludes any
blame for falling short (istifragh al-wus fi talab al-zann bi shay’ min al-ahkam
al-shariyyah bi hayth yantaft al-lawm ‘anhu bi sabab al-tagsir). ‘Allamah notes
that the phrase ‘exertion of one’s utmost ability’ (istifragh al-wus) serves as a

243 Nihayat, vol.v, pp. 331-6.
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genus for the linguistic and nomenclatural meanings, and its jurisprudential
meaning is thereafter distinguished from its linguistic meaning.

The customary understanding of the jurists, stated above, is then qualified
by ‘Allamah, who attests that the statement ‘in search of probability’ excludes
definite rulings (al-ahkam al-qat@yyah), and that which is ‘of something
from the legal rulings’ excludes matters pertaining to intellection (al-umur
al-‘aqliyyah), and, insofar as the statement ‘excludes any blame for falling
short), it thereby excludes the juristic reasoning of one who falls short
(al-mugassir), accompanied by the possibility that more could have been
added thereupon because that is not nomenclaturally counted as an instance
of reliable juristic reasoning. ‘Allamah notes that this method is only applied
to problems (masa’il) that pertain to the domain of ritual ( furi‘), and hence
these problems are called ‘the problems of juristic reasoning’ (masail
al-jtihad) and the one who investigates them (al-nazir fiha) is the ‘skilled
practitioner of juristic reasoning’ (mujtahid) and that this is not the state of
affairs with regard to matters pertaining to the domain of faith (al-usul)—a
point that he revisits in Mabadi’ in the fifth discussion of this chapter. On
the basis of the above points ‘Allamah concludes that juristic reasoning
involves the relation and connection between two matters (nisbah wa idafah
bayn amrayn), one of which is the skilled practitioner of juristic reasoning
(al-mujtahid) who is the investigator (al-nazir) qualified with the attribute of
juristic reasoning, and the other of which is the object of juristic reasoning
(al-mujtahad fihi), which are those problems that pertain to the domain of
ritual (al-masa@’il al-far‘iyyah).2+*

Insofar as juristic reasoning and the Prophet are concerned, this issue is
extensively addressed by ‘Allamah in an independent discussion in Nihayat
entitled: On the Prophet not Following Juristic Reasoning ( fi ann al-nabi lam
yakun muta‘abbidan bi al-ijtihad). Here our author writes that the doctrine
of the Imamiyyah and the two Jubba’is is that the Prophet did not follow
juristic reasoning on anything. However, al-Shafil and Abu Yasuf are of the
opinion that it was possible and allowed for him to do so (al-jawaz), some
are of the opinion that he followed juristic reasoning on matters related to
battles (al-hurub) but not on judgements related to religion (ahkam al-din),
and others suspended judgement on this matter. ‘Allamah enumerates
fourteen arguments comprising the doctrine of the Imamiyyah; these also
include the five presented in this discussion in Mabadi’ but with further
elaborations. Furthermore, ‘Allamah discusses the objections of opponents
such as Qad1 al-Qudat and Abu al-Husayn to these arguments, one by one,

244 Nihayat, vol.v, pp. 167-8.
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and then presents his refutations of them.?*> In addition to the above dis-
cussion, ‘Allamah also considers further matters relating to the Prophet and
juristic reasoning in the following discussions: On the Impossibility of Him
Committing an Error (fi ‘adam jawaz al-khata’ ‘alayhi), and, On Juristic
Reasoning in His Time ( f7 al-ijtihad fi zamanihi).>*¢

As our author writes in Mabady’, according to the Imamiyyah the practice
of juristic reasoning is not possible as far as the Twelve Imams are concerned,
due to their infallibility (‘‘smah) and because the source of their knowledge
is prophetic instruction (talim al-rasil) and divine inspiration (ilham min
allah ta‘ala). However, for ‘Allamah, insofar as the scholars (al-ulama’) are
concerned, juristic reasoning is to be permitted with regard to the derivation
of rulings through the generalities of the Qur’an, the Sunnah, and through the
preferment of contradictory pieces of evidence.

In the last sentence of this discussion in Mabadi’ our author briefly
alludes to the view that the ‘principle of juristic approbation’ (al-istihsan) is
neither appropriate nor allowed for the derivation of rulings. This matter is
taken up in full in Nihayat in the third section entitled: Juristic Approbation
(al-istihsan), presented in the twelfth investigation entitled: On Logical
Inference (fi al-istidlal)—wherein ‘Allamah discusses juristic approbation
in two discussions, namely: On the Quiddity Thereof ( fi mahiyyatihi); and,
On That it is not a Legal Proof (fi annahu laysa bi hujjah). In the former of
these he examines the etymology of the term and presents the definitions
supplied by the followers of Abu Hanifah. In the latter he discusses the dif-
ference of opinion on this matter among the people. Our author writes that
the Hanafiyyah and Ahmad b. Hanbal uphold the view that it is a legal proof
(hujjah), whilst the Imamiyyah, al-Shafi'T and the remaining masses have
rejected it. He notes the famous statement of al-Shafi: ‘whosoever arrives at
a ruling on the basis of juristic approbation has made up the divine law (man
istahsana faqad sharra‘a)’.>*7

2.13.2 Discussion Two: On the Qualifications of the Skilled Practitioner of
Juristic Reasoning (al-mujtahid)

This corresponds to the first discussion in Nikayat similarly entitled: On His

Qualifications (fi shar@’itihi) found in the second problem: On the Skilled

Practitioner of Juristic Reasoning (fi al-mujtahid) in the section on juristic

reasoning. ‘Allamah notes here that, insofar as it is possible for them to infer

(istidlal) rulings (ahkam) through legal evidence, the skilled practitioner of ju-

245 Nihayat, vol. v, pp. 172-82.
246 Nihayat, vol.v, pp. 186-91.
247 Nihayat, vol, 1v, pp. 395—401.
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ristic reasoning is legally charged (mukallaf) to do so and that this responsibil-
ity is the one thing that regulates the qualifications. Our author then explains
that this ability is conditioned by three matters: firstly, the skilled practitioner’s
cognisance of the demands of the utterance and its meaning, without which
he would avail nothing from it, and his cognisance of the language, and the
customary (al-urft) and legal (al-shar) assignments (al-wad), so that it is
possible for him to report about it; secondly, that he knows about the state of
the addressed (hal al-mukhatab), the meaning of the utterance, and what its
evident meaning demands in isolation or in a context, if one is to be found—a
condition for which ‘Allamah presents several arguments along with an objec-
tion raised by the Asha‘irah; and thirdly, that the skilled practitioner knows if
the utterance is either isolated or connected to a context if accompanied by
one.248

Insofar as the context (al-qarinah) is concerned ‘Allamah says that it is
either intellective (‘agliyyah) or revealed (sam%yyah). He presents a further
eight matters, the knowledge of which, he says, is a must for any skilled prac-
titioner of juristic reasoning, which are: the Qur’an; the Sunnah; consensus
(yima°); intellect (‘agl); the conditions of the definition (al-hadd) and logical
demonstration; the Arabic language, its syntax (al-nafiw) and morphology
(al-tasrif); the abrogator (al-nasikh) and the abrogated (al-mansitkh); and the
status of the transmitters and subjects that are connected with this science
(ma‘rifat al-rijal).*?

In Mabadi’, the reader will notice that ‘Allamah does not mention the
intellect (al-‘ag!) but refers instead to the ‘principle of exemption’ (al-baraah
al-asliyyah), which is the intellective principle that he lists whilst discussing
the intellect (al-‘aql) in Nihayat. He states that:

Insofar as the intellect (al-agl) is concerned it is to have knowledge
concerning the principle of exemption (al-baraah al-asliyyah) because
we are legally charged to adhere to it except when there is established
evidence that says otherwise, such as the explicit designation of a text
(nass) or consensus (§ma‘) and other matters.25°

‘Allamah briefly alludes to the notion that juristic reasoning is achievable in a
single science or even in a single legal problem for an individual. This issue is
taken up in Nihayat in the fifth discussion entitled: On Partial Juristic Reason-
ing (fi tajazzu’ al-ijtihad). In outlining one of the arguments presented therein

248 Nihayat, vol. v, pp. 168-72.
249 Nihayat, vol.v, pp. 168-70.
250 Nihayat,vol.v, p. 171.
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by the proponents of this matter, our author notes that: ‘According to consen-
sus Malik was a jurist, despite the fact that he was questioned about forty legal
problems and to thirty-six of which he responded by saying: ‘T do not know?!
(la adri).25!

The final issue, very briefly touched upon in this discussion in Mabad?’,
is the focus of the third problem, in the section On Juristic Reasoning (fi
al-jitihad) in Nihayat, entitled: Wherein Juristic Reasoning Applies (ma fihi
al-ijtihad). Our author notes that its application encompasses every legal
ruling (hukm shar) for which there is no definite evidence (dalil gat7). He
qualifies this by stating that the term ‘legal’ (shar?) excludes problems that
pertain to intellection (al-‘aqlt) and theology; and that the phrase ‘for which
there is no definite evidence’ excludes all matters for which there is definite
evidence, such as the obligation of the five daily ritual prayers and the giving
of alms and all other evident issues (al-masa’il al-zahirah) upon which the
ummah agrees. Furthermore, our author notes the opinion of Abu al-Husayn
that a problem pertaining to juristic reasoning (al-masalah al-ijtihadiyyah)
is that which the skilled practitioners of juristic reasoning differ upon with
respect to legal rulings (al-ahkam al-sharyyah). He argues that the objection
al-Razi raises to the above necessitates a circular argument, and concludes
that:

There is no circular argument regarding the conditioning of the possi-
bility of legal disputes (al-ikhtilaf al-shar?) to a problem that pertains to
juristic reasoning and the definition of ‘pertaining to juristic reasoning’
(ta‘rif al-jitihadiyyah) on that upon which the difference between the
scholars has occurred.?52

2.13.3 Discussion Three: On the Correctness (taswib) of the Skilled
Practitioner of Juristic Reasoning
This particular discussion parallels ‘Allamah’s discussion in Nihayat: On
Whether or not the Skilled Practitioner of Juristic Reasoning is Correct in the
Domain of Ritual in Absolute Terms ( fi anna al-mujtahid fi al-furi* mutlagan
hal huwa musib am la). Herein our author notes that there is a difference of
opinion among people on whether or not every skilled practitioner of juristic
reasoning in legal rulings is correct. ‘Allamah states that this gives rise to the
question of whether or not the problem that pertains to juristic reasoning is
determined by a ruling from God, the Exalted, prior to the practice of juristic
reasoning. Those who maintain that He does not have a determined ruling are

251 Nihayat,vol.v, p. 191.
252 Nihayat,vol.v, p. 192.
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those who judge that every skilled practitioner of juristic reasoning is correct.
He reports that this is the doctrine of Abu al-Hasan al-Ash‘ari and Qadi Aba
Bakr of the Asha‘irah, and also the view of Abu al-Hudhayl al-‘Allaf, Aba ‘Ali
and Abu Hashim and their followers, from the Mu‘tazilah. Our author then
states that the above mentioned have variant positions on this issue; there are
those who say, in respect to an incident for which there is no ruling to be found,
that if it were to be found that would be the ruling God would judge by. This
opinion is also known as the ‘doctrine of resemblance’ (gaw! bi al-ashbah) and
it is upheld by many of those who consider the skilled practitioner to be cor-
rect (al-musawwibin). However, there are some who do not subscribe to this
stance. ‘Allamah then proceeds to discuss the various positions that branch out
from these two positions, which he summarises in the following terms:

The strongest opinion regarding these issues is that God, the Exalted, has
a determined ruling (hukm mu‘ayyan) with regard to every incident (fi
kull waqi‘ah), for which there is an evident evidence (dalil zahir) which
is not definite (la gati), and that, [furthermore], the one who is incorrect
therein is excused.?%3

2.13.4 Discussion Four: On the Changing (taghyir) of Juristic Reasoning

‘Allamah addresses this matter in the second section entitled: Compliance
With the Conclusions of the Skilled Practitioner of Juristic Reasoning (al-
taqlid), which is to be found in the final investigation of Nihayat in a discussion
entitled: On the Repetition of Juristic Reasoning ( fi takarrur al-ijtihad). 1t is
here that our author raises the complex question as to whether or not, when a
skilled practitioner of juristic reasoning arrives at a ruling through his juristic
reasoning, and makes an edict based upon it, and he is questioned a second
time about that selfsame problem, it is obligatory for him to practice juristic
reasoning anew. By way of resolving this problem, our author details three pos-
sible responses: firstly, that it would be obligatory to repeat the process of juris-
tic reasoning because of the likelihood (iAatimal) that the skilled practitioner’s
juristic reasoning would have undergone a change, and that he would thereby
come to know what had not dawned upon him initially; secondly, that it is not
obligatory because he would have performed the obligation and would thereby
be freed from the charge of the injunction to practice juristic reasoning, be-
cause the command does not demand repetition and the principle in this case
is that he is unaware of that which did not dawn upon him initially; and thirdly,
that if the skilled practitioner of juristic reasoning can recollect the method
of the initial process of juristic reasoning, he is thus a skilled practitioner of

253 Nihayat,vol. v, pp. 198—200.
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juristic reasoning, and it is thereby permissible for him to make an edict, so it
would be as if he had practiced juristic reasoning in the here and now (al-hal).
However, if he can not so recollect the process of juristic reasoning then it is
necessary for him to embark on it anew, because he comes under the ruling of
one who has not practiced juristic reasoning.25+

2.13.5 Discussion Five: On the Permissibility of Compliance with the
Conclusions of the Skilled Practitioner of Juristic Reasoning
(taglid)
This discussion is contextualised by ‘Allamah in Nikayat under the third prob-
lem entitled: On the Seeker of an Edict, The Conditions for Seeking an Edict,
and its Place ( fi al-mustafti wa shara@’it al-istifta’ wa mahallihi), which is situat-
ed in the section: On Compliance with the Conclusions of the Skilled Practi-
tioner of Juristic Reasoning (taglid). This problem is composed of a number of
discussions, and in the discussion: On the Layperson (fi al-‘ammi), ‘Allamah
writes that:

The verifiers (muhaqqigiin) are in agreement that it is permissible for
the layperson (al-‘ammi) to comply with the conclusions of the skilled
practitioners of juristic reasoning (taqlid) regarding the laws (al-shar)
that pertain to the domain of ritual (al-fur’), [and] likewise is the case
for the one who is not a skilled practitioner of juristic reasoning even
though such an individual is learned in one of the sciences that is taken
into account with regard to juristic reasoning. Rather, it is obligatory for
such a person to comply with the conclusions of the skilled practitioner’s
juristic reasoning, and to adopt the view of the one who makes edicts

(mufti).

‘Allamah presents four reasons for his position on this matter; he also notes
possible objections, along with his counterarguments to these objections. Our
author also notes here that some from among the Mu‘tazilah of Baghdad are of
the opinion that compliance with the conclusions of the skilled practitioner of
juristic reasoning is not permissible, unless the skilled practitioner elucidates
to the layperson the soundness of his juristic reasoning with the evidence
thereof. However, Abu ‘Ali al-Jubba’ is of the opinion that it is permissible re-
garding legal problems which pertain to juristic reasoning (masa’il al-jjtihad)
but not with respect to other matters such as the five acts of ritual worship
(al-ibadat al-khams).?55

254  Nihayat,vol.v, p. 247.
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2.13.6 Discussion Six: On the Conditions for Seeking an Edict (al-istifta’)
This matter is addressed by ‘Allamah in a discussion of the same name,
within the third problem, On Compliance With the Conclusions of the
Skilled Practitioner of Juristic Reasoning (taglid). Herein ‘Allamah notes that
there is a consensus that it is only permissible to seek an edict from one who
possesses the two qualities of juristic reasoning and God-fearingness (al-war).
Our author considers these qualities to be obligatory for the one who makes
edicts (al-mufir). Also, he asserts that it is not obligatory for the one who seeks
an edict to do his utmost to obtain knowledge of the God-fearingness of the
skilled practitioner of juristic reasoning. The sufficient extent, he attests, is to
base this matter upon that which is evident (al-zahir), which is that he sees
him holding an office of ediction, which is witnessed among mankind.

Furthermore, our author states that there is a consensus that it is not
permissible to comply with the conclusions of one about whom there
is any probability that he is neither knowledgeable (‘@lim) nor religious
(mutadayyin). In the case where there are numerous skilled practitioners
of juristic reasoning, he then maintains that it is obligatory upon the one
seeking an edict to act according to their ruling if all are in agreement about
that particular ruling. However, if they differ with regards to a particular
ruling then it is obligatory upon the one seeking an edict to do his utmost to
gain knowledge of the most learned scholar (aam) and the most God-fearing
(awra“) among them, because this method will strengthen his probability
which will then take the same place as that of the probability of the skilled
practitioner of juristic reasoning. ‘Allamah notes that this is the opinion of
a group from among the masters of jurisprudence (al-usuliyyun), the jurists
(al-fugah@’), Ahmad b. Hanbal, Ibn Surayj of the Shafiiyyah, and al-Qaffal. In
support of the above point, our author presents the following Qur’anic verse
as evidence: ‘...He who guides to the truth or he who guides not unless he
is guided? What then ails you, how you judge??5¢ Others, such as Qadi Abu
Bakr, are said by our author to be of the opinion that it is not obligatory upon
the one seeking an edict to do his utmost, but he can instead choose to refer
to whomsoever he wishes from among them.25”

2.13.7 Discussion Seven: On the Ediction (ifia’) of One Who is not a
Skilled Practitioner of Juristic Reasoning

The seventh discussion in chapter twelve of Mabadi’ corresponds to ‘Allamah’s

discussion in Nihdyat entitled: On the Ediction by Means of an Account ( fi

al-ift@’ ‘an al-hikayah), wherein he notes the differing opinions regarding the

256 Q.10:35.
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one who is not qualified for juristic reasoning; and whether it is permissible to
make an edict in accordance with the doctrines of other skilled practitioners
of juristic reasoning insofar as this constitutes relating from another. ‘Allamah
presents the three variant positions on this matter. The first of these is that of
Abu al-Husayn al-Basr1 and a group from the masters of legal methodology,
who prohibit the above. Their justification for this is that such a person can
only be questioned about his opinion and not about another’s and, further-
more, if it were permissible to make an edict through the method of relating
it from another’s doctrine then it would also be permissible for the layperson.
They argue that because the latter is void, on the basis of consensus, likewise
is true for the former. The second position he discusses belongs to those who
uphold permissibility in this regard, as in the case where it is confirmed that
the view of the one who is not a skilled practitioner of juristic reasoning is
founded on the basis of a report (nagl) from one whose opinion is reliable.
The third position is that of those who have discussed this matter in relation
to two aspects. Firstly, if the one who makes edicts is a skilled practitioner of
juristic reasoning in a doctrine—insofar as he is qualified to know the sources
of the absolute skilled practitioner of juristic reasoning, possesses the ability to
understand the ramifications of the precepts and views of his leader (imam), is
adept at drawing matters together and differentiation (al-jam‘wa al-farg), and
is also adept at theorisation and argumentation (al-nagzar wa al-munazarah),
then he can make an edict and is distinguished from a layperson because there
is an established consensus by the people of every era with respect to the ac-
ceptance of such a type of edict. Secondly, if he is relating from the deceased
then it is not permissible to adopt his view because the deceased has no view
and because consensus can be established, despite his opposition, after his
death but not whilst he is alive, and this signifies that his opinion is no longer
pertinent.258

2.13.8 Discussion Eight: On the One Who has not Attained the Degree of
Juristic Reasoning (al-ijtihad)
This matter is examined in Nihayat in the discussion: On the Non-Layperson
(ft ghayr al-‘@mmi) within the third problem on the compliance with the
conclusions of the skilled practitioner of juristic reasoning (taqlid). Here,
‘Allamah explains that if an incident takes place for someone who is a mere
layperson (‘@mmiu), it is obligatory upon him to seek an edict. However, if he is
a scholar (‘alim), then he has either attained the degree of juristic reasoning
or has not, and in the latter case, on the basis of the strongest opinion (‘ala
al-aqwa), it is permissible for him to seek an edict. In the former case, our

258  Nihayat, vol. v, pp. 248-50.



INTRODUCTION 93

author notes that either he has practiced juristic reasoning or he has not—and
if he has practiced it, and reached an overwhelming probability regarding a
ruling, then in such a case it is not permissible for him to comply with the
conclusions of someone who opposes him in his opinion and to base his action
upon the probability of another, according to consensus. However, if he has
not practiced juristic reasoning then it is also impermissible for him to comply
with the conclusions of another skilled practitioner of juristic reasoning—as is
the doctrine of the majority of the Asha‘irah. ‘Allamah notes that according to
Ahmadb. Hanbal, Ishaq b. Rahwayh,?5? and Sufyan al-Thawr1,26° it is permissible
for a scholar (‘alim) to comply with the conclusions of another scholar (‘alin)
in absolute terms. Furthermore, he notes that there are two transmissions
about this matter from Abu Hanifah. In addition to the above, he also notes
that there are others who have provided further details on this matter from
various aspects, such as: al-Shafi‘, who upholds that it is permissible for one
who came after the companions (sahabah) to comply with the conclusions
of the companions but not for others; Muhammad b. al-Hasan al-Shaybani,26!
who is of the opinion that it is permissible for a scholar (‘@lim) to comply with
the conclusions of the most learned scholar (aam); some of the Iraqi’s, who
maintain that compliance with the conclusions of the skilled practitioner of
juristic reasoning is permissible in the matter which is specific to him, and not
in that which he pronounces an edict upon; and Ibn Surayj, who maintains
that it is permissible to comply with the conclusions of the skilled practitioner
of juristic reasoning in the matter which is specific to him when he fears that
time would lapse if he engaged with juristic reasoning.262

2.13.9 Discussion Nine: On the Presumption of Continuity (al-istishab)

This issue is addressed by ‘Allamah in the twelfth investigation in Nihayat, enti-
tled: Logical Inference (éstidlal), under the second section, On the Presumption
of Continuity (fi al-istishab). In this section our sage presents the following
discussions, which remove the matter from the context of juristic reasoning

259 Ishaqb. Ibrahim b. Makhlad al-Hanzali al-Tamimi al-Marwazi, Aba Ya‘qab, known as Ibn
Rahwayh (d. 238 AH/853 CE), was a very accomplished scholar of hadith from Khurasan
who taught many well-known Sunni hadith scholars including al-Bukhari (d. 256 AH/870
CE), Muslim (d. 261 AH/874 cE), al-Tirmidhi (d. 279 AH/892 cE), al-Nasa’1 (d. 303
AH/915 CE), and Ahmad b. Hanbal (d. 241 AH/855 CE). See Zirikli, al-A%am, vol. 1, p. 284.

260 Sufyan b. Said b. Masraq, Aba ‘Abd Allah, known as Sufyan al-Thawri (d. 161 AH/778 CE)
was a well known jurist, who founded a now extinct madhhab. See Zirikli, al-Alam, vol.
111, p. 158.

261  Muhammad b. al-Hasan al-Shaybani (d. 189 AH/804 CE), an extremely prominent Hanafi
jurist who was a direct disciple of Aba Hanifah. See Zirikli, al-A%am, vol. v1, p. 309.

262  Nihayat, vol. v, pp. 258-63.
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within which it is found in Mabad:: On Whether it is a Legal Proof or not (fi
annahu hal huwa hujjah am la); On the Ruling on the Presumption of Continu-
ity of Consensus on Points of Disagreement ( fi hukm istishab al-ijma‘fi mahall
al-khilaf); and, On Whether or not There is Evidence for the Negation ( fZ anna
al-naft hal ‘alayhi dalil am [a). In the first of these discussions, he notes that the
majority of the Hanafiyyah, and a group of theologians such as Abu al-Husayn
al-Basri, al-Sayyid al-Murtada, and some others, uphold the view that it is not a
legal proof. From the same group are those who permit preferment (al-tarjih)
on the basis thereof and nothing else. Furthermore our author notes that a
group of the Shafi‘iyyah such as al-Muzani,263 al-Sayrafi, al-Ghazali, and others,
uphold the view that it is a legal proof. In the third discussion, On Whether or
not There is Evidence for the Negation (al-nafi), a matter briefly covered in
Mabadi’, he notes that some are of the opinion that there is no evidence there-
upon, whilst others, such as al-Sayyid al-Murtada, Abu al-Husayn al-Basri, and
al-Ghazali, maintain that it is a must that there is evidence for it, a view which
our author certifies as the truth (al-haqgq).26+

*

Our examination of the Mabady’, has brought to the fore a number of charac-
teristic features of ‘Allamah’s contribution to the development of Imami legal
theory and the distinctive stance he takes upon certain jurisprudential mat-
ters. These can be summarised in the following manner,265 ‘Allamah upholds:
the principle of indifferency (al-ibahah) regarding the state of all things prior
to the revelation of divine law (al-shar); that some utterances are legally veri-
tative (al-haqiqah al-sharyyah); that the command (al-amr) neither signifies
a one-off (al-marrah) nor a repeat performance (al-takrar); that with respect
to social interactions the prohibition (al-nahy) does not demand the unsound-
ness (al-fasad) of the thing which is prohibited; that the utterances of general-
ity (alfazg al-‘umum) are assigned for the arrival at a general meaning (al-ma‘na
al-‘amm); that it is permissible to act in accordance (¢ta‘abbud) with the solitary

263 Isma‘l b. Yahya b. Isma‘il, Aba Ibrahim, known as al-Muzani (d. 264 AH/878 CE), a
prominent Egyptian jurist who was a disciple of al-Shafi (d. 204 AH/820 CE). See Zirikli,
al-Alam, vol. 1, p. 327.

264 Here ‘Allamabh is alluding to the concept of istishab al-‘adam al-asli, which is presumption
of the original absence. For further details see: al-Razi, Fakhr al-Din Muhammad b. ‘Umar,
al-Mahsul ila ilm al-usual, vol. v1, pp. 121-2, and Nihayat, vol. 1v, pp. 363—94.

265 See part five (al-fasl al-khamis) of the Introduction to: al-Allamah al-Hilli, Mabadi al-
wusil ila ilm al-usul, edited by Sayyid Amjad H. Shah Naqavi, London, 2016.
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narration on the basis of intellection (‘ag/) and the divine law (shar); and that
the term juristic reasoning (al-jtihad) ought to be understood according to the
new nomenclature (istilah) first employed by his uncle al-Muhaqqiq al-Hilli:
as an utmost scientific endeavour undertaken in order to infer a legal ruling
(al-hukm al-shar7) from the evidence.

The preceding summary is, of course, only a mere selection of ‘Allamah’s
most significant points; we have aimed to contextualise all of these foregoing
points, insofar as possible, into their correct place within the development of
Imami Shi1 jurisprudence in our forthcoming title, The History of Imami Shit
Usul al-Figh Without Any Gaps. A comprehensive analysis of ‘Allamah’s contri-
bution to the subject of jurisprudence (usu! al-figh), shall be presented in full
in our forthcoming monograph The Jurisprudence of al-Allamah al-Hillt.

U}:ﬁ 0.4~

Sayyid Amjad H. Shah Nagavi

Bloomsbury, London

‘Id al-Ghadir 1437 AH/ 20th September 2016
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Prologue

In the name of God, the Oft-Compassionate, the Ever-Merciful, by Him we
seek besteading, my Lord make it easy.

Praise is for God, the one who is alone in eternity and perpetuity, the one who
is unique in majesty and munificence, the one who is alone in excellence in be-
stowing ample blessings, and the one who is far removed from the likeness of
accidents and bodies. May the blessings of God be upon the lord of Mankind,
Muhammad, the Chosen, and upon his most glorious and illustrious descend-
ants. A blessing that follows them as night follows day.

Now then,

This book, Mabadi’ al-wusul ila ilm al-usul, encompasses those matters which
are necessary for the knowledge of jurisprudence (ilm usul al-figh), and in-
cludes what is indispensable. By putting it forth we hope for closeness to God
the High, He is sufficient for us, and He is the most excellent Guardian. I have
arranged it in [the] chapters [which follow].
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CHAPTER ONE

On Languages (al-lughat)—Consisting of Six
Discussions

1 Discussion One: On General Principles (akkam kulliyyah)

A party is of the opinion that languages are bequeathed (tawgifiyyah), due to
His word, the Exalted, ‘And He taught Adam all the names™ and due to His
word, the Exalted, ‘And the differences of your tongues’,? by which the intend-
ed meaning is ‘languages’. Abit Hashim upheld the opinion that languages are
nomenclatural (istilahiyyah), due to His word, the Exalted, ‘And we sent no
envoy save with the tongue of his people’3

It is not obligatory that there should be for every meaning an utterance
(lafz); otherwise, it would necessitate the lack of an ending of the utterances.
Rather, the obligation is to assign (wad") an utterance for that which is much
in need of expression.

The knowledge of the [Arabic] language is obligatory because of the obli-
gation to know the divine law (shar), which is dependent thereupon.

According to the Mu‘tazilah, speech (kalam) is that which is arranged from
distinguished audible letters upon which there is agreement, if it is issued
from an able individual. This [definition also] applies to the meaningful
sentence (al-jumlah al-mufidah).

1 Q.2:31.
2 Q.30:22.
3 Q14:4.
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CHAPTER ONE: ON LANGUAGES 103

2 Discussion Two: On the Classification of Utterances (tagsim

al-alfaz)

This classification is of [a number of] aspects.

The first of them, if the utterance by its form (sighah) signifies a particular
tense* then it is a verb (fi?), otherwise, if it is independent in its signification
(al-dalalah), it is a noun (ism), and if not it is a particle (harf).

The second, the utterance is either simple (mufrad) or compound
(murakkab). The simple is the utterance whose part does not signify a part of
its meaning when it is a part thereof. The complex (murakkab) is the utter-
ance whose part does signify a part of its meaning when it is a part thereof.

The third, if the utterance and the meaning are united and if its conceptu-
alisation precludes the meaning from being shared, then it is a proper noun
(‘alam) or an implicit pronoun (mudmar), otherwise it is univocal (mutawat?’)
if all its members are similar, and equivocal (mushakkak) if they differ. If
the utterance and meaning are numerous, then each is distinct from the
other (mutabayinah). If the utterance, in particular, is numerous then it is a
synonym (mutaradifah). If the meaning, in particular, is numerous, then if it
was initially assigned (wudi‘a) to one meaning and subsequently employed in
another, it is an improvised meaning (murtajal) that is moved to an entirely
new meaning that has no suitability (munasabah). However, if it is moved
to a new meaning due to its suitability—if the second meaning predom-
inates over the first meaning in its usage—then it is a transfer by language
(al-mangul al-lughawi), a transfer by custom (al-mangil al-‘urfi), or a transfer
by divine law (al-mangqul al-shar). If the second meaning does not predomi-
nate, then its usage is veritative (hagigah) in relation to its first meaning, and
figurative (majaz) in relation to the second meaning.

4 The Arabic word here is al-zaman, which simply means ‘time’; ‘tense’ is employed in the
first sense given by the Oxford English Dictionary (hereafter referred to as the oED), which is
‘time’.

5 Itis also known as gawl.
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CHAPTER ONE: ON LANGUAGES 105

If it were assigned (wudi‘a) to both meanings together (ma@n), then it is
a homonym (mushtarak) in relation to both of the meanings together, and
ambiguous (mujmal) in relation to any one of its meanings.

The fourth, the utterance that conveys meaning (al-lafz al-mufid): if the
likelihood is to only understand one meaning from it, then it is an explicit
designation (al-nass). If another meaning is likely and both are equal, then
it is ambiguous (al-mujmal). Otherwise, the evident (zahir) meaning is
preferable (rajih) and the interpreted (al-mwawwal) meaning is outweighed
(al-marjith). The homonym between the explicit designation (al-nass) and
the evident (al-zahir) is a clear utterance (al-muhkam), and between the
ambiguous (al-mujmal) and interpreted (al-muawwal) is an unclear (al-mu-
tashabihah) utterance.

The fifth, if the noun (al-ism) signifies the essence (al-dhat) then it is a
concrete noun (ism al-‘ayn). Otherwise, it is a paronymic noun (ism al-mush-
taqq). It is a must regarding paronymy (al-ishtigaq) that there is unity
between the two utterances and harmony in their meaning and construc-
tion. The permanence of the meaning is not a condition regarding the truth
thereof.

3 Discussion Three: On the Homonym (al-mushtarak)

Some people are of the opinion that homonyms are not allowed (imtina°), and
this is an erroneous opinion, due to their philosophical possibility (al-hikmah)
and the existence in language thereof. Accepted, the homonym is contrary to
the principle (as!); otherwise no understanding would be achieved in discourse
without the context (garinah), and nothing would have been conveyed at all
by way of meaning from audible matters (sam%yyat).6 The homonym is known
through the explicit designation (nass) of the folk of the language and through
the signs of the veritative (hagigah) in both of the meanings (al-ma‘nayayn).
The most favoured opinion is that the use of a homonym in both of its mean-
ings is not permissible except in a figurative (majaz) manner, because it is not
assigned (mawdu) for numerous meanings qua numerous meanings.

6 ‘Allamah is alluding here, in particular, to revealed matters such as the Qur’an and hadith.
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CHAPTER ONE: ON LANGUAGES 107

4 Discussion Four: On the Veritative (al-hagiqah) and the Figurative
(al-majaz)

The veritative is the usage of the utterance [in the meaning] for which it has
been assigned (wudi@), according to the nomenclature within which discourse
occurs.

The figurative is the usage of the utterance in [a meaning] other than
that for which it was originally assigned (muwadi‘ah) due to a connection
[between the two meanings].

The veritative is linguistic, customary, or legal. The truth is that the legal
veritative is linguistically figurative; otherwise, the Qur’an would depart from
being Arabic.

Let it be known that transference (naqgl) [of meaning] is contrary to the
principle (asl), otherwise no understanding would be achieved in discourse
prior to the discussion on determination [of a meaning], and because trans-
ference is dependant upon the initial assignment, the abrogation thereof, and
the second assignment. Therefore, it is outweighed (marjiih) in relation to
that which is dependent upon the initial [assignment], in particular.

Likewise, the figurative (majaz) is contrary to the principle (al-as/); there-
fore, it is necessary to predicate? it upon its veritative meaning, so long as
there is no evidence signifying the absence of the intent (iradah) thereof,
because the assigner only assigned the utterance to be enough to signify to
what he assigned it. This can only be accomplished by intending the assigned
meaning of the utterance (mawdu°), whilst being free from any obliquity, and
because if the figurative were equal to the veritative, no understanding would
be achieved through discourse, as we have formerly stated.

Let it be known that the figurative occurs in the Qur'an and the Sunnah, it
may occur through addition (ziyadah) and subtraction (nugsan), or through
transference (nagql).

An utterance is known to be veritative or figurative through the explicit
designation (nass) of the folk of the language. Regarding the veritative
(hagigah), [it is known] by the immediacy of the meaning that suggests itself
to the mind, and its needlessness of context. The opposite is the case for the
figurative and by its connection to what is impossible to connect it to.

7 The word ‘predicate’ is given as a translation for ~am/, according to third sense given in the
OED—which is to affirm a statement or the like on some given grounds; hence ‘to found a
proposition, or argument, and so forth, on some basis or data’.
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CHAPTER ONE: ON LANGUAGES 109

Sometimes the usage of the figurative is frequent and the usage of the
veritative is infrequent. Consequently the veritative becomes customarily
figurative and the figurative becomes customarily veritative and so it will be
predicated on one of the two according to the context.

5 Discussion Five: On the Contradiction of the States of the
Utterances (ahwal al-alfaz)

Transference (nagql) is more appropriate than (awla) homonymy (ishtirak),
because the meaning is always united in transference, thus understanding is
achieved, contrary to the homonym.

The figurative is more appropriate than the homonymic; because, if the
utterance were free from the context then it would be predicated upon the
veritative, otherwise upon the figurative.

Ellipsis (idmar) is more appropriate than homonymy because its sound-
ness is conditioned by the knowledge of its determination, contrary to the
homonym.

Specification (takhsis) is more appropriate than homonymy because it is
better than the figurative.

The figurative is more appropriate than transference (nag!) because trans-
ference is in need of agreement thereupon among the folk of the language.®

Ellipsis (idmar) is more appropriate than transference for the reason pre-
sented earlier.

Specification (takhsis) is more appropriate than transference because it is
better than the figurative.

The figurative (majaz) is more appropriate than ellipsis due to its numer-
osity.

Specification (takhsis) is more appropriate than the figurative (majaz) due
to the use of the utterance with specification in some of its places, and it is
more appropriate than ellipsis since it is less appropriate (adwan) than the
figurative.

8 The literal translation of the Arabic is given here and through out the translation, namely
‘the folk of the language (ahl al-lughah), however, in each instance of usage ‘Allamah could
be referring to the grammarians, lexicographers, or philologists of Arabic language.
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CHAPTER ONE: ON LANGUAGES 111

6 Discussion Six: A Well-Needed Commentary on Particles (hurif)

The particle waw denotes absolute union: due to the lack of contradiction in
the following example: ‘I saw Zayd and ‘Amr before him (gablahu)—denoting
repetition (takrar) if it is said ‘[ saw Zayd and ‘Amr] after him’ (ba‘dahu)—and
due to the question of the companions about starting at Safa and Marwah,?
because the folk of the language have said that it is like the waw denoting un-
ion. It is said that it is used for denoting sequence (tartib) for the need of the
expression thereof; this is oblique (mu‘arid) for absolute union, despite the ap-
propriateness of what we have stated.

The particle fa’ is used for succession (ta‘qib) whenever possible.

The particle f7 is used to indicate time or place, whether tangible or intan-
gible.

The particle min is used for denoting the commencement of the limit
(ibtida® al-ghayah), division into parts (tabid), explanation (¢tabyin), and con-
jointment (silah).

It is said that the particle ba’, when used with transitive verbs, is for indi-
cating division into parts.

The particle innama, is used for limitation in accordance with that which
has been reported.

9 These are two hills located near the Ka‘bah. A part of the ritual of the Hajj and the Umrah is
the undertaking of a ritual walk (sa‘y) between these hills; the question of the companions is
related to the beginning of this ritual walk.
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CHAPTER TWO

On Rulings (al-ahkam)—Consisting of Six Discussions

1 Discussion One: On Action (al-fi)

An action is either of such a quality that its actor becomes deserving of
rebuke, and that is ugly (al-gabih), or it is not, in which case that is beautiful
(al-hasan). The ugly is forbidden (haram) and it is also called the prohibited
(mahzur). [With regards to] the good (hasan): either the abstainer from it is
blameworthy in law in which case it is obligatory (wajib), also known as duty
(fard), or they are not blameworthy; if its performance is preferable in the law
then it is esteemed (mustahabb), approved (mandib), supererogatory (nafl), a
voluntary act of obedience (tatawwu), or a recommended conduct (sunnah).
If it is outweighed (marjuh) then it is disdained (makruh). If both are equal
then it is indifferent (mubah), permitted (halal), or allowed (¢ilg). Thus, the
rulings for actions are these five and no other.

2 Discussion Two: On the Ruling (al-hukm)

The ruling (hukm) may be sound (sahih) and that in the acts of worship is what
agrees with the divine law (shari@ah), and, in social interactions (mu‘amalat),
whatever results from its effect; or it may be unsound ( fasid) and that is what
opposes it [the above] and the term void (batil) applies thereupon.!

3 Discussion Three: On the Acts of Worship (al-‘ibadat)

Accomplishment (ijza’), in the acts of worship, is that which makes the
command annulled; performance (ad@’) is a term given to an act carried out in
its time; repetition (i‘adah) is an act performed for a second time due to a fault
having occurred in the first performance; and compensatory performance
(gad@’) is to perform a missed act of worship outside its fixed time.

1 Void, as a translation for batil, is used in the seventh sense given by the 0ED, namely: having
no legal force, not binding in law, being legally null, invalid, or ineffectual.
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CHAPTER TWO: ON RULINGS 115

4 Discussion Four: On the Beautiful (al-husn) and the Ugly (al-qubh)

The ruling of the beautiful and the ugly may be a priori (darariyyan), as in the
case of the beauty of the beneficial truth, or the ugliness of the detrimental lie,
or it may be theoretical (nazari), such as the beauty of the detrimental truth
and the ugliness of the beneficial lie, or it may be subject to revealed sources
(sam),? like the beauty of fasting in Ramadan and the ugliness of fasting on
the day of Id.

We know a priori (darirah) the beauty of the truth and the ugliness of
the lie, despite the equality of both in benefit. This is so we may distin-
guish between true and false claimants to prophecy, and so that we may be
convinced of God’s promise and His threat. Whosoever makes that to be [a
matter| of the divine law renders these rulings void and necessitates the
voidness of the divine law (shari‘ah).

5 Discussion Five: On Thanking the Benefactor (shukr al-mun‘im)
Thanking the Benefactor (munfm) is obligatory according to the intellect
(‘agl), and necessity decrees that.

6 Discussion Six: On Things (al-ashya’)

All things are [a matter of] indifferency prior to the appearance of a revealed
law, for all things are beneficial and free from the indication of unsoundness

(amarat al-mafsadah). There is no harm for the owner [of an object] in con-
suming them,? for they are indifferent (mubdah) [for him].

2 Transmitted and narrated—revealed either through the Qur’an or the Sunnah.
3 Here the pronoun refers to things (ashya’).
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CHAPTER THREE

On the Commands (al-awamir) and Prohibitions
(al-nawahi)—Consisting of Twenty-Two Discussions

1 Discussion One: On the Command (al-amr)

The command (al-amr) is an utterance that signifies a demand for an action by
direction of superiority. It is veritative in utterance and figurative with regard
to the action; otherwise, it would necessitate homonymy (al-ishtirak).

The demand (al-talab) is a desire (al-iradah) for what has been com-
manded.

The command (al-amr) is a name for the form (al-sighah), which signifies
preferment (tarjih),! not a name for preferment itself, for they? have said that
the command (al-amr) for striking (darb) is: ‘strike’ (idrib).

The signification of the form for demand is not dependent upon the intent
(al-iradah), because the meaning of demand is assigned to the form, as is the
case with other utterances (al-alfaz), contrary to the view of the two Jubba’is.

1 Inother words, it signifies preferment for the action.
2 This alludes to the grammarians and scholars of legal theory.
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CHAPTER THREE: ON THE COMMANDS AND PROHIBITIONS 119

2 Discussion Two: On the Imperative Form of the Verb (sighat if‘al)
being for Obligation

The majority are of the opinion that the imperative form of the verb is for
obligation (al-wwjub), due to His word, the Exalted, ‘what prevented you from
prostrating when I commanded you’? and if it were not for obligation God
would not have rebuked Iblis. Similarly, His word, the Exalted, ‘And when it is
said to them bow down they do not bow down’,* and due to his word, peace be
upon him, ‘Had I not thought it burdensome upon my ummah I would have
commanded them to use the tooth—twig’ (al-siwak) despite the confirmability
(thubut) of its approval (al-nudbiyyah). Furthermore, the abstainer of what is
commanded is disobedient and the disobedient deserve punishment, due to
His word, the Exalted, ‘whoever disobeys God and His Envoy...”s

Others are of the opinion that the imperative form of the verb is the
common extent (al-qadr al-mushtarak) between obligation (al-wujub) and
that of approvedness (al-nudb) because it has been used regarding both
of these cases; and that the figurative and the homonymic (al-ishtirak)
are contrary to the principle (al-asl), which is a good opinion. When this is
understood, then, according to the verifiers (muhaqqiqin), the command
which is set forth after a prohibition (al-hazr) is like the original command.

3 Discussion Three: On the Command (al-amr) Not Demanding
Repetition (al-takrar)

The truth is that the absolute command (al-mutlag) neither demands a one-
off (al-wahdah) nor a repeat engagement, contrary to the view of some people
regarding both of these cases, because the form has been set forth for both of
them—and the figurative or homonymic use is contrary to the principle (al-asl).
Therefore it is obligatory to render it veritative to a common extent and that is
the absolute demand that seeks the quiddity of something—and because of the
form’s receptivity to delimitation (taqyid) by either one of these meanings.

Furthermore, if it were to signify repetition, then this must either be per-
petual, which is void due to consensus, or in accordance with a determined
time (waqt mu‘ayyan), which is also void because of the lack of signification
of the utterance thereupon, or in accordance with a determined time, which
would be an injunction of what is not feasible (taklif ma la yutaq).®

3 Q. .7:12.

4 Q.77:48.

5 Q.72:23.

6 The word feasible is used in the first sense given in the OED, namely, ‘capable of being done’
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CHAPTER THREE: ON THE COMMANDS AND PROHIBITIONS 121

4 Discussion Four: On the Command Demanding Neither Expedition
(al-fawr) Nor Postponement (al-tarakhi)

The truth is that, contrary to some people, the absolute command (al-amr al-
mutlaq) demands neither expedition nor postponement for the command has
been set forth in both meanings, therefore it is veritative to the common ex-
tent (al-qadr al-mushtarak), rejecting figurativeness and homonymy, and it is
receptive to delimitation by either of the two.

They have argued on the basis of His word, the Exalted: ‘What prevented
you from prostrating when I commanded you?”” Contending that, if the defer-
ment (al-ta’khir) was perpetual, then the obligation (al-wwjuib) would cease to
exist, and if it were until a determined time then it would be obligatory for
there to exist within the utterance that which signifies it, and if it were until
a non-determined time then it would necessitate an injunction of what is not
feasible.

The answer to the first argument is that it is an account of a state and
perhaps the command thereof was linked with what signifies expedition;
because Iblis abstained from the prostration without the resolve for the
action and so he became deserving of rebuke, and not because of the defer-
ment.

The statement: ‘I have made the action obligatory upon you in whatever
time you wish to do so’ disproves the second argument. Furthermore, the
fact is that the deferment is permissible until a determined time, and that
is the realisation of the probability of death following the time of the action
without intermission.

7 Q.7:12.
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CHAPTER THREE: ON THE COMMANDS AND PROHIBITIONS 123

5 Discussion Five: On the Conditioned Command (al-amr al-mashrut)
being Non-Existent When the Condition (al-shart) is Non-Existent

This is due to the matter of the condition being as such, and there being noth-
ing which necessitates [the command’s] existence [if the condition is non-ex-
istent]. For if there were no correlation in terms of lack [of fulfilment between
the condition and the conditioned command], then everything would be a
condition for everything else; and also because [the conditioned command]
is implied by the [existence of the condition]. It was due to this that Yala b.
Umayyah enquired about the reason for the shortening of the prayer (al-gasr)
in times of security. Furthermore, it is not necessary to repeat the command
that is dependent upon a condition or attribute (al-sifah) with the repetition
of either of the two (takrir), because there is no repetition in the master’s state-
ment to his slave, ‘If you enter the market then buy meat’ This is because the
absoluteness of the dependence upon a condition (al-taig) is more general
than it, despite the delimitation (gayd) of the repetition (al-takrar), and there
is no signification for the general (al-‘@mm) over the specific (al-khass).

6 Discussion Six: On the Command that is Delimited by an Attribute
(al-amr al-muqayyad bi al-sifah) not Becoming Non-Existent With
the Non-Existence of the Attribute

This is because: first, if a ruling delimited by an attribute (wasf) signifies that
it excludes anything that is contrary to it, then specification [ of something] by
name signifies that anything contrary to it is excluded. The latter is void on the
basis of agreement, thus, such is the case regarding the former.?

Elucidation of the nature of conditionality: the demand for the exclusion
(al-naft), here, is only confirmable (thubit) by the objective regarding specifi-
cation (al-takhsis) and the lack of objectives (al-aghrad) is equivalent to exclu-
sion (al-naft), and this is confirmed (thabit) in [the case of] the name (al-ism).

Second, delimitation has been found without specification, as in His word,
the Exalted, ‘And slay not your children for fear of poverty’,® and ‘Whosoever
of you slays it wilfully, there shall be recompense—the like of what he has
slain, in flocks’1!

This pronoun refers to the attribute.
The author now begins to explain the connection between the latter and the former: i.e.,
restriction by a noun's being similar to the cases where there is restriction by an attribute.
10 Q.17:31.
11 Q. 5:95.
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CHAPTER THREE: ON THE COMMANDS AND PROHIBITIONS 125

7 Discussion Seven: On the Chosen Obligation (al-wajib al-mukhayyar)

A command regarding matters by way of choice (al-takhyir) demands the de-
scription of each one of them as obligatory. This means that the charged agent
(mukallaf) is not permitted to go beyond all the choices, nor is the performance
of all obligatory upon him, and, of them, whatever he performs is deemed ob-
ligatory in principle (wajib bi al-asalah), and the determination (ta‘yin) [of
one of the choices] is entrusted to his choosing (ikhtiyar). If the charged agent
(mukallaf’) performs all of the choices he would be worthy of the reward for
the performance of matters, each one of which is a chosen obligation (wa-
jib mukhayyar). However, the doctrine that the obligation from them is one,
[which is] not determined (mu‘ayyan) nigh us, whilst it is determined nigh
God, is void. This is because determination (ta‘yin) demands the obligation
(7jab) of that which is determined (mu‘ayyan), and the lack of permissibility of
abstaining (tark) from it. Agreement has occurred regarding choice (takhyir),
and the meaning thereof is the permissibility to abstain from each one with
the condition of the performance of the other, and that is a contradiction.

8 Discussion Eight: On the Obligation that is to be Performed within
a Broad Period of Time (al-wajib al-muwassa®)

Let it be known that it is not permissible for the time of the act of worship to be
less than it takes to perform it, except where the intention thereof is compen-
satory performance (al-qada’). According to consensus (ijma°) it is permissible
that the time be equal to it. The fact is that, it is permissible that the time ex-
ceeds it and that is the obligation that is to be performed within a broad period
of time (al-wajib al-muwassa‘), and this is confirmed (thabit) due to His word,
the Exalted, ‘Perform the prayer at the sinking of the sun until the darkening
of the night’1?

The specification of the last portion of the time with obligation or the
foremost of it—as is the opinion on these two matters of those who possess
no verification—constitutes a preferment without a preferrer (tarjth min
ghayr murajjih). Let it be known that this obligation, in reality, refers to the
chosen obligation. Thus, it is as if the Lawgiver said to him, ‘perform, either
at the onset of the time, or its midmost, or its end, when only the time for
the performance thereof remains then without doubt it is determined
(ta‘ayyana) upon him and the abstaining thereof is forbidden.

12 Q.17:78.
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CHAPTER THREE: ON THE COMMANDS AND PROHIBITIONS 127

Let it be known that al-Sayyid al-Murtada makes the resolve obligatory for
it to be separated from what is approved (al-mandib). However, on account
of what we have briefly explained, it refers to a chosen obligation, [thus] it
is separated from the approved (al-mandub) and there is no need for the
resolve.

9 Discussion Nine: On the Obligation on All Sufficed by the
Performance by Some (al-wajib ‘ala al-kifayah)

When the objective of the Lawgiver depends upon the realisation of the ac-
tion by the congregation, not collectively, then it is an obligation upon every
individual, which is annulled for all by its performance by any one [or more]
of them.

If the congregation deems it probable that others have performed it, then
it is annulled for them, otherwise not, and if each group deems it probable
that the other has risen to it, then it is annulled for all.
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CHAPTER THREE: ON THE COMMANDS AND PROHIBITIONS 129

10 Discussion Ten: On the Obligation (wwjib) upon Which the
Absolute Obligation (al-wajib al-mutlaq) Depends

The obligation (al-wajib) is of two classes: absolute (mutlag), such as the
ritual prayer (salah), and delimited (muqgayyad), such as the prescribed alms
(zakah). The latter does not necessitate the obligation of what depends upon it
of the delimitation (al-qayd), whilst the former necessitates the obligation of
what is not completed save by it, if it were decreed. This is because the com-
mand (amr) is set forth in absolute terms (mutlagan), and if the prerequisite
(al-mugaddimah) were not obligatory then the action would be obligatory
whilst it were lacking—and that is an injunction of what is not feasible.

1 Discussion Eleven: On the Command of a Thing (al-amr bi al-shay’)
Necessitating the Prohibition (al-nahy) of its Opposite (diddihi)

We have elucidated that a command necessitates obligation (al-wujub), and
regarding the obligation it is a must that abstainment not be permitted (al-
man’). Therefore, the command necessitates the prohibition (al-nahy) of the
abstainment, and not the prohibition itself, as is the opinion, about it, of one
who has acquired no knowledge.

12 Discussion Twelve: When the Obligation is Abrogated (nusikha) the
Permissibility (al-jawaz) Remains

The argument (al-dalil) for this is that obligation (al-wujub) is a compound
quiddity (mahiyyah murakkabah) of the permission (al-idhn) for the action
and of the prohibition (al-man°) of the abstainment. The removal of the com-
pound (al-murakkab) does not necessitate the removal of both of its parts to-
gether, rather [it removes only] one of the two, not the totality thereof. We
only uphold the opinion on the remaining of permissibility because of the
existence of the utterance that signifies thereupon, and that is the command.
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CHAPTER THREE: ON THE COMMANDS AND PROHIBITIONS 131

13 Discussion Thirteen: On the Impossibility of an Injunction (taklif)
of the Impossible (al-muhal)

An injunction (taklif) of what is not feasible is ugly through necessity (qabih
bi al-darurah) and God, the Exalted, does not do anything [ugly] due to His
wisdom. Therefore, the occurrence of an injunction (taklif) of the impossible
(al-muhal) from Him is impossible. The controversy of the Ash‘aris concerning
this matter is void, as we have elucidated in our books on theology.!® The in-
junction of the compelled, falls within this category, if the compulsion reaches
the extent of denying any choice,* otherwise it is permissible.

14 Discussion Fourteen: An Injunction (al-taklif) on Ritual (al-furia’)
is not Dependant upon Faith (al-tman)

The Hanafiyyah are of the opinion that the disbelievers are not addressed re-
garding the ritual acts of worship. That is incorrect, due to the arising of the
demand, which is the command (al-amr), with the absence of a preventer (al-
mani‘), since, according to them, the preventer is none other than disbelief
(al-kuf). This, however, is not appropriate for prevention, because a disbeliev-
er is capable of faith, he is even capable of the performance of the ritual, and
because He, the Exalted, shall chastise them regarding that, due to His word,
the Exalted, ‘What thrusted you into Sagar?'s They shall say, “We were not of
those who prayed...”

The Hanafis have argued that in the state of disbelief (al-kufr) [such acts]
are not correct and after the state of disbelief,'” those acts are annulled for
him.

The answer is that the meaning of obligation (al-wujitb) here'® is that they
are held to account in the Hereafter for abstaining from them as well as for
their continuous disbelief.

13 See ‘Allamah al-Hilli, Nakj al-hagq wa kashf al-sidq, Beirut, 1982, pp. g9—100. For the
Ash‘ar1 position, see Fakhr al-Din al-Razi, al-Matalib al-‘aliyyah fi al-ilm al-ilahiyyah,
Beirut, 1407 AH/1987, vol. 111, pp. 305-15.

14 In other words if compulsion reaches a level at which choice is denied, then it would be
considered ugly through necessity.

15  Sagaris one of the Qur’anic terms for the Hellfire.

16 Q. 74:42—43.

17 ‘After the state of disbelief refers’ to when the disbeliever accepts the faith, then all the
former injunctions are annulled for him. In other words their compensatory performance
is annulled.

18  That the rituals (furi‘) are necessary for the non-believers.
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15 Discussion Fifteen: On the Command (al-amr) Demanding
Accomplishment (al-ijza’)

That is the truth.

The meaning of accomplishment (al-jza@’) is to be free from the charge of
the injunction (‘whdat al-taklif) by performing what is commanded as pre-
scribed. If this were not the case then the command would either include
the essence of what was performed, in which case it would be the realisation
of the realised (tahsil al-hasil), or other than it, in which case the performed
would not be all of what was commanded; this is contrary to the assumption.

Abu Hashim is of the opinion that the command (al-amr) does not
demand accomplishment (al-ijza’) because a defective hajj is commanded
and yet it is not accomplished. The answer to his view is that it is accom-
plished in relation to the command that is set forth regarding it and it is not
accomplished in relation to the first command.

16 Discussion Sixteen: On Whether the Impairment (ikhlal) [of an
act of worship] Demands the Obligation of [its] Compensatory
Performance (al-qada’)

The truth is that if a command is delimited by time and is not performed there-
in, then it does not demand the obligation (wujib) of a compensatory perfor-
mance (al-gada’) and the compensatory performance only becomes obligatory
through a new command. This is because the first command does not include
its time and therefore it does not signify thereupon. Furthermore, because
sometimes the compensatory performance (al-gad@’) follows the commands
of the law and at other times it does not. Thus signifying that the sole first com-
mand is not sufficient regarding the compensatory performance (al-gada’).
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CHAPTER THREE: ON THE COMMANDS AND PROHIBITIONS 135

17 Discussion Seventeen: The Command (al-amr) to Command
Something (al-amr bi al-shay’) does not Constitute a Command for
that thing

For the saying of the Prophet, peace be upon him, ‘Command them to pray
when they are seven years old’ does not demand obligation (al-wujib).

Furthermore, the command for the whole quiddity (al-mahiyyah al-kulli-
yvah) is not a command for some of its parts. This is because the whole (al-
kulli) is different from the part (juz7) and does not necessitate it.

18 Discussion Eighteen: The Non-Existent (al-ma‘dam) is not
Commanded

The Ash‘aris have opposed all other reasonable people (‘ugala’) in this matter.!?

The argument for this is that the commanding of the one who is not
charged (ghayr ma’mur) is useless and that is ugly and God, the Exalted, does
nothing ugly. The Prophet, peace be upon him, in the true sense is not the
one who commands us; rather, he announces on behalf of God, the Exalted,
of what God commands everyone in the state of their existence according to
what he has brought forth.

Likewise, the one who is unmindful (al-ghafil) is not charged (ghayr
ma’maur), since the injunction of the one who does not know the address
(al-khitab)—the state of the injunction—would constitute an injunction of
what is not feasible (taklif bima la yutaq). And due to his saying, peace be
upon him, ‘The law does not apply to the following three...’

19 Discussion Nineteen: On the Obligation for the Intention (gasd) of
Obedience (al-ta‘ah)

It is obligatory for the one who is commanded to have an intention of obedi-
ence (ta‘ah) due to His word, the Exalted: ‘They were commanded not save
to worship God sincerely’?® and due to his saying, peace be upon him, ‘Verily,
deeds are through intentions. This is an obligatory ruling in every act of wor-
ship except in two cases: the perception that informs of the obligation, and the
will to obey.

19  Ashdari theology is based on a firm subordinating of the laws of causality to God’s will.
Thus, according to them, if he willed it, God could command the non-existent.
20 Q. 98:5.
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CHAPTER THREE: ON THE COMMANDS AND PROHIBITIONS 137

20 Discussion Twenty: On the Timing of the Attachment (ta‘allug) of
the Command (al-amr)

The commanded (al-ma’mur) becomes commanded before the action (fi‘l),
for ability (al-qudrah) is a condition for the command, and that is only real-
isable prior to the action (al-fi"l); this is because the action, in the state of its
existence, is obligatory and the inability to act would mean that no command
is attached to it.

However, according to the Ash‘aris, it is commanded in the state of action
because that is the state of ability. We have elsewhere elucidated upon the
unsoundness ( fasad) of this in theology (Um al-kalam).?'

21 Discussion Twenty-One: On Prohibition (al-nahy)

The difference of opinion regarding the prohibition (rafy) demanding forbid-
dance (al-tahrim) is the same as the difference of opinion regarding the com-
mand (al-amr) demanding obligation (al-wujib).

The truth is that prohibition demands forbiddance, due to His word, the
Exalted, ‘and refrain from what he prohibits’?? The obligation of refrainment
calls for the forbiddance of that which is prohibited. Regarding prohibi-
tion demanding repetition (al-takrar), it is just as we stated regarding the
command.

Is it permissible for something to be both commanded and prohibited,
such as prayer in a usurped house?

The guiding principle is the lack of permissibility, because its being com-
manded necessitates the exclusion of sin (nafi al-haraj) and its being prohib-
ited necessitates the confirmability of sin (thubut al-haray).

The drawing together of the two is impossible, for the occupancy of the
seized (shaghl al-hayyiz) is a part of the quiddity of prayer and that is pro-
hibited. The command for the prayer is a command of the parts thereof thus
necessitating the command of that occupancy and the prohibition thereof,
and that is impossible.

21 See al-Allamah al-Hilli, Nahj al-hagq wa kashf al-sidg, p. 385. For the Ash‘ari position see
Fakhr al-Din al-Razi, al-Mahsul fi ‘ilm al-usil, 6 vols., ed. Taha Jabir Fayyad al-‘Alawani,
Beirut, 1416 AH/1996, vol. 11, Pp- 271-4.

22 Q. 59:7.
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CHAPTER THREE: ON THE COMMANDS AND PROHIBITIONS 139

22 Discussion Twenty-Two: On Whether Prohibition (al-nahy)
Demands Unsoundness (al-fasad)

The truth is that it demands unsoundness in the acts of worship (%badat) and
not in social interactions (mu‘amalat). As for the former, because he has not
performed what he is charged [with] (al-ma’mur bihi) he therefore remains
within the charge of the injunction (‘uhdat al-taklif). As for the latter, due to
the possibility of the prohibition of the trafficking (al-bay°) although the com-
modity in question may be possessed, as is the case at the time of the call to
prayer.2® It would not be an infringement regarding the acts of worship, since
unsoundness (al-fasad), there?* means the lack of accomplishment (al-jza’),
and here? it means the non-assignment of the ruling of unsoundness upon it.
Whilst there exist differences regarding interpretation of this point, infringe-
ment is not complete.

Let it be known that just as the prohibition (al-nahy) does not signify
unsoundness regarding modes of conduct (al-tasarrufat), similarly it does
signify soundness (al-sihhah).

23 The time to the call of prayer is a reference to the adhan for the Friday congregational
prayer, see Q. 62:9.

24  There (hunaka) refers to the acts of worship.

25  Here (huna) refers to matters of social interactions.
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CHAPTER FOUR

On Generality (al- umium) and Specificity
(al-khusus)—Consisting of Nine Discussions

1 Discussion One: On the General (al-a@mm) and the Specific (al-
khass)

The general (al-@mm) is an utterance that engages wholly all that is appropri-
ate for it in accordance with a single assignation (wad").

The absolute (al-mutlaq) is an utterance signifying the veritative insofar as
it is itself, without there being within it signification of any of the delimita-
tions.

The forms of generality (al-umam) are: ‘every’ (kull), ‘whole’ (jami), ‘any’
(ayy), ‘whatever’ (ma), ‘whenever’ (mata), ‘whoever’ (man), ‘wherever’ (ayna),
in conditional and interrogative sentences, the indefinite noun after negation
(al-naft), and the defined plural, either by lam denoting genus or by its being
a genitive (mudaf).

This is because our statement ‘every man came to me’ (jaani kullu rajulin)
contradicts our statement ‘every man did not come to me’ (ma jaant kullu
rajulin).

In the second statement, the particle ma of negation conveys the meaning
of generality (al-wmum). Therefore, it is obligatory that the first statement
conveys the meaning of generality, because a partial negation is only contra-
dicted by a total affirmation. This is the case in all such instances.

As for the conditional and interrogative utterances, if they did not convey
the meaning of generality they would either convey the meaning of specific-
ity (al-khusus), which is void due to the properness of the response by all rea-
sonable people (al-‘ugal@’) at its mention; or it would convey the meaning of
the generality and the specificity together and this is void, otherwise it would
not be proper to answer except after enquiring about all possible probabili-
ties; or it would not convey the meaning of any one of the two, and that is
void according to consensus (jma¢). Also, it is correct to make an exception
(istithna’) of any number, however many they may be.

Exception (istithna’) means the exclusion of whatever would have been
included, were it not for the exception. This is a general argument (dalil)
regarding everything whose generality we have claimed.
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CHAPTER FOUR: ON GENERALITY AND SPECIFICITY 143

As far as the indefinite negative [noun] (al-nakirah al-manfiyyah) is
concerned, it is the opposite of the affirmative (al-muthbitah), and it is not
general in the affirmation (al-ithbat) but it is general in the negative.

As for the definite plural (al-jam‘ al-mu‘arraf), it is corroborated by that
which conveys the meaning of generality, and corroboration (al-ta’kid)
strengthens what the corroborated conveys.

As for that which is defined by the genitive (mudaf), it is general by virtue
of exception (istithna’).!

2 Discussion Two: On What is Added to Generality (al-umium)
Though it is not Thereof

And these are six: Firstly, the definite singular (al-wahid al-mu‘arraf)) with lam
denoting the genus that does not convey the meaning of generality, because of
the lack of its conveyed meaning in the example, ‘I wore the garment’ (labistu
al-thawb) or ‘1 drank the water’ (sharibtu al-ma’), and due to the impossibility
of its corroboration and its description by what conveys the meaning of gen-
erality.

Secondly, the indefinite plural (al-jam‘ al-munakkar) does not convey
the meaning of generality because it can be described with the smallest of
numbers, such as ‘three, four, or five men came to me’, and the notion thereof
(al-mafhum)? is capable of classification into these degrees. The thing that is
classified is different to its classifications and does not necessitate them.

If this has been understood, then we [can] maintain the view that the least
number for the plural is three; and it has been said that it is two. Our proof is
that the folk of the language have differentiated between the two forms and
their pronouns, and that the plural is indescribable by the number two.?

Thirdly, His word, the Exalted, ‘Not equal are the inhabitants of the Fire
and the inhabitants of Paradise’* This does not demand the exclusion of
equality in all matters because the exclusion of equality is more general
than its exclusion from every aspect and its exclusion from one aspect rather
than another, and there is no signification for the general (al-‘@mm) over the
specific (al-khass).

1 See Ryding, Karin, ‘Aspects of the Genitive: Taxonomy' in al-Jumal fi al-nahw’ in Early
Medieval Arabic: Studies on al-Khalil ibn Ahmad, edited by Karin C. Ryding, Washington pc,
1998, pp- 92—142.

In other words, the notion of the indefinite plural (mafhum al-jam*al-munakkar) is classifiable.
In Arabic, singular, dual, and plural are distinct.
4 Q.59:20.
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CHAPTER FOUR: ON GENERALITY AND SPECIFICITY 145

Fourthly, the address to the Envoy, peace be upon him, as in the example
of His word, the Exalted, ‘O ye Prophet’> does not include the ummah,
however it has been said that it does include the ummah. Those who hold
this position either claim that is understood from this utterance, and that is a
clear mistake, or they claim that it is understood from another argument, and
that is beyond the scope of this issue.

Fifthly, the form (al-sighah) that includes the masculine and the feminine
is general with regard to both of them, if no sign (‘alamah) appears therein
such as man (whoever) and ayyu (whichever). This argument is based on the
consensus concerning the manumission (itq) of every male and female from
the master’s possession, when he says, ‘Whoever enters my house is free’ If
there appears therein a sign (‘alamah) such as his saying, ‘He stood up, those
two stood up, they stood up, she stood up, those two females stood up, those
females stood up..." then, according to consensus, the feminine does not
include the masculine. However, in the opposite case there is a difference
of opinion. The favoured opinion is that it is as such, because the plural is
the multiplication of the one (al-wahid), and the one does not include the
feminine, and likewise is the [case for] the plural.

Sixthly, the account of the state (al-hal) is not a form of the general,
because our statement that ‘so and so did something), it is sufficient for its
truth that the actor performed the action once.

3 Discussion Three: On Specification (al-takhsts)

Specification is the exclusion of a part of what has been included in the ad-
dress and it is either connected (muttasil) or separate (munfasil). The former
are the exception (al-istithn@’), the condition (al-shart), the attribute (al-sifah),
and the limit (al-ghayah). The latter are either the intellective (‘aqli) or the
revealed (sam7).6

5 Q.8:65.
6 Revealed sources, that is to say the Qur'an and the Sunnah.
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CHAPTER FOUR: ON GENERALITY AND SPECIFICITY 147

The difference between specification (takhsis) and abrogation (naskh) is
that specification is only correct regarding the utterance, whereas abrogation
is correct wherever the intention thereof is known through evidence (dalil),
and because abrogation of the divine law (shari‘ah) by its like is permissible,
contrary to specification. Furthermore, postponement (al-tarakhi) regarding
abrogation is obligatory while this is not the case regarding specification.

The truth is that specification is a genus of abrogation, and of exception,
and of other than these two.

The application of the general (al-‘@mm) whilst intending the specific,
regarding the narration (al-khabar) and the command (al-amr), is correct, as
in His word, the Exalted, ‘God is the Creator of all things’” and His word, ‘And
so slay the polytheists’?

It is a must regarding the specified general that the multiple abides after
specification due to the unseemliness of the construction: ‘I ate all of the
pomegranates’ whilst in fact he consumed one.

4 Discussion Four: On the Adherence to the General which is
Specified (al-‘amm al-makhsus)

The truth is that it is figurative (majaz) if specified by a disconnected (mun-
fasil) evidence, whether it be intellective (‘agli) or reported, (raqli), and it is
veritative (hagiqah) if it is by a connected (muttasil) evidence.?

It is permissible to adhere to it if the specification is not ambiguous
(mujmal) otherwise it is not. This is because the specified general's (al-@mm
al-makhsus) being a legal proof (hujjah) in some cases, is not dependant
upon its being a legal proof in others, otherwise it would lead to a circular
argument or it would necessitate preferment without a preferrer. Meanwhile,
if in some cases it ceases to be a legal proof (hujjah), it will not cease to be a
legal proof in others. Furthermore, [it is permissible] because most general-
ities are specified according to the argumentations of all scholars regarding
that.

7 Q.13:16.

8 Q. 9:5.The author employs this example where a general term is employed for a specific case.
The example of ‘slay’ is as such.

9 The author is here alluding to the general which is specified by a disconnected or connected
piece of evidence (al-dalil).
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CHAPTER FOUR: ON GENERALITY AND SPECIFICITY 149
5 Discussion Five: On Exception (al-istithna’)

Exception (istithn@’) is the exclusion of a part of a clause by the utterance
‘except’ (illa) or that which takes its place. Its conjointment with the clause
from which it is excluded is obligatory in the usual manner. It is of two class-
es: the veritative (hagigah), and that is the exception from the genus, and the
figurative (majaz), which is the exception from anything other than that. The
condition thereof is that it should not exclude the whole clause, however, it is
permissible that the excluded be greater than the remaining clause.

According to consensus, if the exception (istithna’) is set forth following
an affirmation (al-ithbat), it will convey the meaning of negation (al-nafi).
If the exception (istithna@’) is set forth following a negation, it will convey the
meaning of affirmation, contrary to the opinion of Abti Hanifah.

Our argument is that if it were not thus, then our statement, ‘There is no
god except God, would not be a cause for affirming (thubut) His divinity, the
Exalted, and according to consensus, the complete profession of Islam is sig-
nified through this statement.

If exceptions (istithn@’) are numerous and they are by means of a conjunc-
tion (harf ‘atf), then all shall refer to the clause from which they are excluded.
And likewise is the case if they are by some other means, if the second part of
the clause is greater than or equal to the first. Otherwise they will refer to the
first clause, due to the proximity thereof.

If the exception (istithna’) is set forth following many clauses, it will be
specified with the last clause. Shafi1 is of the opinion that it will refer to all of
them. Al-Sayyid al-Murtada upholds the opinion of the common extent.10

10  Al-Sayyid al-Murtada upholds both the above opinions, referring to all as ascribed to
Shafi7 and referring to the last clause as ascribed to Aba Hanifah. See Al-Sharif al-Mur-
tada, al-Dhari‘ah ila usal al-shari‘ah, ed. Abu al-Qasim Gurji, Tehran, 1363 sH/1984, vol.
1, p. 248, and Nihayat, vol. 11, p. 260.
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CHAPTER FOUR: ON GENERALITY AND SPECIFICITY 151

Our argument is that it is contrary to the principle (as/),"* and so abstain-
ing from acting in accordance with it, with regards to the last clause, is for
averting the peril of prattle, and due to the proximity. Thus, the other clauses
shall remain in accordance to the principle; also because the exception
(istithna’), following its like, will refer to it and not to the clause from which it
is excluded. Furthermore, it is apparent that transference of the clause, prior
to the completion thereof, cannot take place.

6 Discussion Six: On the Condition (al-shart), the Attribute (al-
sifah), and the Limit (al-ghayah)

The condition (al-shart) is that upon which the effect of the cause depends. It
has two forms; ‘if’ (in) which is specific to something that islikely (al-muhtamal),
and ‘when’ (idha), which applies both to the former'? and to something that
is assured (al-mutahaqqiq). When the condition follows the clauses it will
refer to all of them, and it is said that it is specific to the last clause. It is most
appropriate that it be uttered first even though it is permissible to defer its
mention.

As for the attribute (al-sifah), if it follows a single clause then it will refer
to it; and if it follows more than one clause, then if one of them is connected
to the other, the attribute will refer to both together; otherwise the most
favoured opinion is that its reference is to the latter.

As for the limit (al-ghayah), it denotes the end of a thing and its forms are:
‘until’ (hatta) and ‘to’ (ila). The ruling for what follows it is contrary to what
is prior to it, if it is separated by a separator that is perceptible through the
senses (munfasil mahsus), otherwise not.

7 Discussion Seven: On the Specification (al-takhsis) by Separate
Pieces of Evidence (al-adillah al-munfasilah)

As for the specification by intellection (al-‘aql) it is like His word, the Exalted,
‘Creator of all things™? and His word, ‘And she has been given of everything’!4

11 The principle in this case being ‘the application of the general in accordance to its
generality’ (jjra’ al-@mm ‘ala ‘umammihi). See Mabad?’ al-wusul ila ilm al-usul, ed. ‘Abd
al-Husayn Muhammad ‘Al1 al-Baqqal, Najaf, 1348 sH/1969, pp. 136-7 n.5.

12 The former referring to something that is likely (al-muhtamal).

13 Q. 13:16.

14 Q. 27:23.
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CHAPTER FOUR: ON GENERALITY AND SPECIFICITY 153

As for the specification by revealed sources (al-nagl), it has numerous
classes: the first of them is the specification of the Book by the Book. This
is permissible, contrary to the Zahiriyyah, due to His word, the Exalted,
‘Divorced women shall wait by themselves for three periods’® in addition to
His word, ‘And those who are with child, their term is when they bring forth
their burden’16

The second is the specification of the Quran by the continuous tradi-
tion (sunnah mutawatirah), which is permissible, contrary to some of the
Shafi‘iyyah, due to the statement of the Prophet, peace be upon him, ‘The
murderer does not inherit, on the specification of His word, the Exalted, ‘God
charges you concerning [the inheritance of] your children}” and alike the
specification of the verse on flogging’® by the lapidation of the married man
(muhsin).

The third is the specification of the Qur’an by consensus (al-jma“) and that
is permissible, due to the consensus of the specification of the slave from the
verse on inheritance and the verse on flogging.!?

The fourth is the specification of the Qur’an by his action, peace be upon
him, if the ruling of the general includes him, and it is confirmed that the
ruling for others is like the ruling for him. If the ruling does not include him,
it will be specified for the right of others, if it is confirmed that the ruling for
others is the ruling for him, otherwise not.

The fifth is the specification of the Qur’an by a solitary narration (khabar
al-wahid), which is permissible, because both of them are two pieces of
evidence in contradiction of each other, and so the most specific (al-akhass)
takes precedence in order to hold together the two pieces of evidence. This
has occurred in such instances as in the specification of ‘Slay the polythe-
ists’20 by his word, ‘Treat them as you treat the People of the Book’ Al-Sayyid
al-Murtada denied this for the solitary narration because he did not deem the
solitary narration as legal proof.?!

15  Q.2:228.

16  Q.65:4.
17 Q.4:11.

18  Anallusion to Q. 24:2.

19 Q. 4:11-12and 24:2.

20 Q. 9:5.

21 See al-Sharif al-Murtada, al-Dhart'ah ila usul al-shartah, vol. 11, pp. 41-79. Al-Mufid also
does not permit the specification of any general by means of the solitary narration. See
al-Mufid, al-Tadhkirah bi-usil al-figh, in: Musannafat, al-Shaykh al-Mufid, 14 vols., Qum,
1414 AH/1993, vol. IX, p. 38.



154 Goyab 5 sl i) Jadl
15 S Gl e bl boie ol OV L oLl aa? 552 Y (s

SOl pa)k

oW 355 L g Jall OV gkt 5515l £ o et e
LB L G pla Y bl

55 OIS, r‘*“‘"“‘ Go ) 08 A3y Goley ple Ol 35 13)
A0l B 0B o OB Dl plll Jall 8y 55 13 (b ol
Y (551 oW1 DY ol e oWl oz i i

‘tJU\ J{" dl) J"D‘YL L};’: ué)w\ & :)LY %L’ fw\“?"u...o- di Ry

Aall gy del el okl gl o)) fe (e a2 laz2l G a
) J ol (3 ezl IS s 158 a5 31y (Kes 2l 3
G oS oW G L8 Akt Joo W s UV, 27 WYl i
oIl a3 vy U’/VCL{J}U wa Ly gl sl CJ.’;”}“LL}\”
ol e Y1 Calill oLy aoliaaad ) ol i 3 00 YU o)l
A e 065 L@,éujléﬂl;r'\‘\‘\/)h/\ i A wlwuiu,,‘u;'i NI
e (Al )5 n ¢ 03y s 1V sl wlail & gaud(u\uumj
U«:ul;dle‘:\m;l,,a_d\&J;Mwu\)w\u\)\} Lp),cwww\
VWY\ Ly VW [avos dw Ole g\ ‘_;\4“,\2. MYM A.q?;-}{\ ald Oad

.O—iuo/‘\c:&f)}u



CHAPTER FOUR: ON GENERALITY AND SPECIFICITY 155

The sixth is that the specification of the Qur’an by analogical reasoning
(al-giyas) is not permissible. This is because analogical reasoning is, in our
opinion, void, according to what will follow—how then, if it contradicts the
Quran?

The seventh is that the specification of the continuous tradition (al-sun-
nah al-mutawatirah), is permissible by its like. This is because acting in
accordance with both of them, abstaining from both of them and abstaining
from the specific is void according to consensus. Therefore, what we have said
is determined.

Availment

When two reports are set forth, one general (@mm) and the other specific
(khass), and both are connected, then the specific specifies the general. The
same is the case if the specific is set forth later prior to the arrival of the time of
action in accordance with the general; and if it were after it, then it would be a
case of abrogation (naskh). If the general were deferred, then, according to the
opinion of Abt al-Husayn, the general will be based upon the specific, because
the specific is stronger in signification (dalalah); according to the opinion of
Abu Hanifah, the general is an abrogator, because, in the case of contradiction,
action (‘amal) is to be carried out in accordance with the last [report].

Abt Hanifah has suspended judgement when the date [of the issuance of
the narration] is unknown because the specific could be confused for being
either abrogated, a specification, or an abrogator.
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CHAPTER FOUR: ON GENERALITY AND SPECIFICITY 157

8 Discussion Eight: On What is Considered a Specifier (mukhassis)
though it is not

They are seven: The first is that the cause (al-sabab) is not a specifier, contrary
to the opinion of Shafiq, due to the existence of the demand for generality,
and that is the utterance thereof. Specifically the cause is not appropriate for
prevention, for if he were to explicitly say: ‘adhere to the general! (‘alayka bi
al-‘amm), it would be permissible, and because of divorce, by stating tu mihi ut
dorsum matris mee (zihar), divorce by mutual execration (li‘an), and so forth,
each were set forth on the basis of specific causes, despite the generality there-
of.

The second is that the opinion of the transmitter (madhhab al-rawi) is
not a specifier, contrary to the opinion of Ibn Aban, due to the likelihood
(thtimal) that he did not base it on a piece of evidence (dalil) and might
[thus] be mistaken in his thinking.

The third is that it is not permissible to specify the generality by mention-
ing a part thereof due to the lack of mutual exclusion (al-tanafi), and what is
implicit (al-mafhiam) is not a legal proof (hujjah), especially when it contra-
dicts the generality.

The fourth is that custom (al-Gdah) is not a specifier; except if it occurred
during his?? era, peace be upon him, and he approved it for them, for the
action of mere men is not a legal proof (hujjah) for the divine law (shar®).

The fifth is that the one who makes the address (mukhatib) is not beyond
the generality of the address, due to His word, the Exalted, ‘And He is of all
things Ever-Knowing’??

The sixth is that the address, including both the Envoy, peace be upon him,
and the ummah, is not specific for the ummah due to the generality of the
utterance.

22 This pronoun refers to the Prophet.
23 Q. 29:62.
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CHAPTER FOUR: ON GENERALITY AND SPECIFICITY 159

The seventh is that the conjunction (‘atf) of the specific to the general
does not demand specification, contrary to the opinion of the Hanafis, due to
his saying, peace be upon him, ‘A believer shall not be slain for a non-believer
nor the possessor of a position whilst in his position’, because the conjunction
(al-atf) does not demand the common extent (ishtirak) in all aspects.

9 Discussion Nine: On the Predication of the Absolute (al-mutlaq) to
the Delimited (al-mugayyad)

If the ruling of the absolute (al-mutlaq) is different to the ruling of the delim-
ited (al-mugayyad) then the absolute will not be predicated thereupon. How-
ever, if it is similar, then, if the cause (al-sabab) is one, the absolute (al-mutlaq)
will be predicated thereupon. However, if it differs, then the predication is not
obligatory save with a separate piece of evidence (dalil munfasil). A group of
Shafiis uphold the opinion that the delimitation of one of them demands the
delimitation of the other in utterance. This opinion is incorrect; for, if the Law-
giver were to say, ‘I obligate the freeing of any slave in the case of zihar), this
would not be incompatible with the delimitation of faith in the case of murder.
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CHAPTER FIVE

On the Ambiguous (al-mujmal) and the Elucidated
(al-mubayyan)—Consisting of five Discussions

1 Discussion One: On some of the Definitions (al-ta‘arif)

The Elucidation (al-bayan) is that which signifies the intended by the address
that does not itself independently signify the intended.

The elucidated (al-mubayyan), applies to that which is needless of an elu-
cidation (al-bayan) and for what the elucidation (bayan) thereof is set forth.

The ambiguous (al-mujmal), does not convey anything determined by
itself and the utterance does not determine it.

The interpretation (al-ta’wil) is a likelihood that is supported by a piece
of evidence, by which it becomes more overwhelmingly probable than that
which is signified by the evident meaning (al-zahir).

Furthermore, the ambiguous (al-mujmal) may be an utterance, considering
the desire for its difference to the evident meaning (al-zahir) thereof, like the
general that has been specified, or it may not be that, such as the univocal
(al-mutawati’), and the homonym (al-mushtarak), and sometimes it may be
an action (fi?), considering the absence of what signifies the status of its
occurrence.

2 Discussion Two: On the Setting Forth of the Ambiguous
(al-mujmal)

The setting forth of the ambiguous is permissible in the words of God, the
Exalted, and the words of the Envoy, due to its philosophical possibility (al-
hikmah), and due to the fact that it has occurred in their words.

3 Discussion Three: On Things Which are Considered to be
Ambiguous (mujmalah) Whilst They are not as Such

Among these are permissibility (al-tahlil) and the forbiddance (al-tahrim) that
is added to entities (al-a‘yan), contrary to the opinion of al-Karkhi, because
they both convey the desired meaning of those essences.
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CHAPTER FIVE: ON THE AMBIGUOUS AND THE ELUCIDATED 163

Among them is His word, the Exalted, ‘Anoint your heads’! contrary to the
opinion of some of the Hanafis, because the particle ba’ is either for division
into parts (al-tabid) or for the common extent between the whole (al-jami)
and the part (al-ba'd), and regarding these two there is no ambiguity (ijmal).

Among them is the negative verb (al-fil al-manft), contrary to the opinion
of Abt ‘Abd Allah al-Basri, because ellipsis (idmar) is a must, and the ellipsis
of correctness is more appropriate, for it is the nearest figuratively to the veri-
tative (al-haqiqah).

Among them is the verse on theft;? this is not ambiguous, neither as
regards ‘the hand’ (al-yad), nor regarding ‘cutting’ (al-gat), because hand
(al-yad) is assigned (mawdu‘ah) for a limb from the shoulder (al-mankib) and
its usage, for some of it,? is in a figurative manner. As for cutting (al-qat"), it
means separation (al-ibanah).

Among them is his saying, peace be upon him, ‘Error and forgetfulness are
removed from my ummah’. What is intended by this is the removal of being
held to account.

4 Discussion Four: On the Deferment (ta’khir) of the Elucidation

Consensus has occurred (al-ijma‘) on the impermissibility of the deferment
of the elucidation beyond the time of need, otherwise it would necessitate an
injunction of what is not feasible.

As for the deferment of the elucidation (bayan) beyond the time of
address (al-khitab), Abu al-Husayn considered the deferment of the elucida-
tion regarding that which is evident and has been employed in a meaning
contrary thereto, to be forbidden. He claimed that the ambiguous elucidation
(al-bayan al-jmalr) is sufficient therein. However, he permitted the deferment
of the elucidation (al-bayan) regarding that which is not evident until the
time of need.

The Ash‘aris have absolutely permitted the deferment.

Abu al-Husayn argued that the intention of the address (al-khitab) is
to make something understood as it would otherwise be nonsense. Thus, if
the intention is to make the evident meaning thereof understood without
desiring it, then that would be an incitement to ignorance and if it were the
non-evident meaning thereof, without the elucidation (bayan) thereof, this
would necessitate an injunction of what is not feasible.

1 Q.56.
2 Q.5:38.
3 This pronoun refers to the hand.
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CHAPTER FIVE: ON THE AMBIGUOUS AND THE ELUCIDATED 165

The Ash‘aris argued that God, the Exalted, charged the children of Israel to
slaughter a marked cow, due to His word, the Exalted, ‘They said, “Pray to thy
Lord for us, that He may elucidate for us what she may be”,* and furthermore
God did not elucidate until they asked, and due to His word, the Exalted, ‘So,
when We recite it, follow thou its recitation. Then upon us is the elucidation
thereof’5 The utterance ‘then’ (thumma) denotes postponement (al-tarakhi).

The answer is that both verses signify the deferment of the elucidation
(al-bayan) beyond the time of need and this is not permissible, according to
consensus (ijma‘). Therefore, it is a must to resort to interpretation (al-ta’wil).

5 Discussion Five: On the Possibility of the Charged Agent
(al-mukallaf) Hearing the General without Hearing what Specifies it

It is possible for the charged agent (al-mukallaf) to hear the general without
hearing what specifies it, contrary to the opinions of Abu ‘Ali and Abu al-Hud-
hayl. This is because, according to them it is permissible regarding that which
is specified (al-makhsis) by arguments based on intellection (bi dalil al-‘aql),
even though the one who hears them does not intellectively understand what
they signify. Likewise the case here, when they heard, ‘Slay the polytheists’, and
did not hear, until after a period of time had passed, ‘Treat them as you treat
the People of the Book.

4 Q.2:68.
5 Q.75:18-19.
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CHAPTER SIX

On Actions (al-af ‘al)-Consisting of Four Discussions

1 Discussion One: On the Infallibility (‘ismah) of the Prophets

Our doctrine is that the prophets are infallible (masamun) in regard to
disbelief (al-kufr) and innovation (al-bid‘ah), contrary to the opinion of the
Fudayliyyah; in regard to major sins (al-kaba’ir), contrary to the opinion of
the Hashawiyyah; in regard to intentional minor sins (al-sagha’ir), contrary
to the opinion of a group of Mu‘tazilis; in regard to erring in interpretation
(al-ta’wil), contrary to the opinion of Jubba‘; and in regard to unintentional
(sahw) [minor sins], contrary to the opinion of others.

In sum, infallibility (al-ismah) is a necessity in every epoch; we have eluci-
dated this in theology (al-kalam), and thus there is no need for it here.!

1 See al-‘Allamah al-Hilli, Kashf al-murad fi sharh tajrid al-i'tigad, Qum, 1416 AH/1995 pp.
364-5.
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CHAPTER SIX: ON ACTIONS 169

2 Discussion Two: On the Obligation of Following (al-ta'asst) the
Prophet

This is the true doctrine, contrary to the opinions of some people, and our
opinion is based on His word, the Exalted, ‘So follow him'2 and, ‘You have had a
good example in the Envoy of God’? and His word, ‘Say, “If you love God, follow
me, and God shall love you”#

If this is understood, then the meaning of ‘following him’ (al-taassi) is
that, if he, peace be upon him, performed an action by way of obligation, it
is obligatory for us to perform it by way of obligation, and if he supererogated
it then we should follow it by way of supererogation, and if he performed it
in an indifferent manner then we should follow through belief in its indiffer-
ency and it would be permitted for us to perform it. This is the case when the
manner of the action is known. However, if the manner of the action is not
known then, according to Ibn Surayj, it will be obligatory with regard to us.
Shafi1 is of the opinion it would be approved. Malik is of the opinion that it
would be [a matter of] indifferency and the majority of the Mu‘tazilah sus-
pended judgment on this matter. That is the favoured opinion, because his
infallibility excludes unseemliness (al-qubh) from him. Obligation (al-wwjiib)
and approvedness (al-nudb) are additions (za’idan) and so the common
[extent] is permissibility.

2 Q.6:153.
3 Q.33:21.
4 Q.3:31.
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CHAPTER SIX: ON ACTIONS 171

3 Discussion Three: On the Preferment between the Statement (al-
qawl) and the Action (al-fi)

When an address (khitab) is set forth including the ummah in particular, then
if he, peace be upon him, performs an action that is lacking in agreement with
it, then it is obligatory to take recourse to the statement.

If the address includes him and us and he postpones its performance, it
will become abrogated for him and for us, on account of the need to follow
him (al-taassi), and if the address includes him and excludes us then it will
be abrogated for him. If the action is prior to the address it is obligatory to
follow him. If the statement were to include him in particular then it would
be specific to him from that generality, and if it were to include his ummah
in particular then the ruling for the action will be exclusively for it. If it were
general for us and for him, it will signify the annulment of the ruling for the
action for him and for us.

If the precedence of one of them is not known, then the statement takes
precedence because it has a stronger signification than that of the action (al-

fi0).

4 Discussion Four: On the Prophet’s Following (ta‘abbud) of Prior
Revealed Laws

The truth is that the Prophet, peace be upon him, did not follow the law (shar)
of those who came before him, before the announcement of his prophethood
(nubuwwah), nor after it. Otherwise, this would have become well known and
the people of those creeds would have boasted about it. Furthermore, after the
announcement of his mission it would have been obligatory for him to refer to
those who came before him if he had followed their laws. In addition, he would
have briefed Mu‘adh of this issue when he asked him about it.
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CHAPTER SEVEN

On Abrogation (al-naskh)—Consisting of Five
Discussions

1 Discussion One: On the Definition (ta‘rif) Thereof

Abrogation (al-naskh) in language ( fi al-lughah) means removal (al-naql) and
modification (al-tahwil). It has been said that it means annulment (al-ibtal).
According to the custom of the jurists, (al-fugaha’) it means the abolition of a
ruling (al-hukm) confirmed by a previous address (khitab) or by a subsequent
address, in such a manner that if it were not for that [abolition] it would still
be confirmed.

There are different opinions regarding this issue. Qadi Abu Bakr is of the
opinion that abrogation is abolition (raf*), which means that the address of
the Exalted is attached to the action and if it were not for the coming forth of
the abrogation (al-naskh) then the ruling would have remained.

Abii Ishaq is of the opinion that an abrogation is an elucidation denoting
that the period of the ruling has ended. It means that the first address ended
of itself at that time, and that after it another ruling was obtained.

2 Discussion Two: On the Possibility (jawaz) Thereof

The majority of Muslims are in agreement regarding this. Abtt Muslim al-
Isfahani and a group from among the Jews have opposed its possibility.!

1 See Mielzner, Moses, ‘Abrogation of laws, The Jewish Encyclopedia, 12 vols., New York:
1901-1906., vol. 1, pp. 131—33.
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CHAPTER SEVEN: ON ABROGATION 175

Our argument is that rulings (al-ahkam) are entrusted with welfare
(masalih). There is no impossibility of an obligation (wwub) being, for
example, good at a particular time and bad (mafsadah) at another time.
Therefore, if it were charged perpetually, it would necessitate an injunction
for the detrimental (al-taklif bi al-mafsadah). Therefore, its abolition is oblig-
atory when it is detrimental (mafsadah), and this is what is sought. Also it
is due to His word, the Exalted, ‘And for whatever verse We abrogate or cast
into oblivion, We bring a better or the like of it'? And because abrogation has
occurred in the law of the Jews, such as the forbiddance (tahrim) of many
animals by Moses, despite the indifferency of all animals with the exception
of blood by Noah, and other such rulings.

The argument of the Jews, based upon the statement of Moses, ‘Forever
keep the Sabbath’? is weak because perpetuity (al-ta’bid) applies to a lengthy
time, like his saying in the Torah, ‘A slave may be worked for six years then
he may be given the offer of freedom and if he refuses his ears should be
pierced and he shall remain a slave forever,* whereas he said in another
place, ‘The slave is to be worked for fifty years, then he should be freed in that
year’® and also the continuity (al-tawatur) of the Jews was disrupted because
Nebuchadnezzar annihilated them save a few.

Whenas this is understood, it accounts for why abrogation (al-naskh) has
occurred in the Qurian as in the case of the direction for prayer (al-giblah),”
the prescribed period for waiting for women before remarrying in case of the
husband’s death,® the endurance of one against ten,® and the obligation for
offering alms before a private audience with the Prophet.1

Q. 2:106.

Exodus 31:16.

This is an abbreviated paraphrase of Exodus 21:1-6.
Leviticus 25:39—40.

U A W N

Tawatur is a term generally used to denote information's being transmitted in a continuous
manner from generation to generation in such a way that the information gives rise to cer-
tainty.

7 Q.2:115is seen to be abrogated by 2:144 and 2:150.

8 Q.2:240is seen to be abrogated by 2:234.

9 Q.8:65isseen to be abrogated by 8:66.

10 Q. 58:12 is seen to be abrogated by 58:13.
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CHAPTER SEVEN: ON ABROGATION 177

Furthermore, His word, the Exalted, ‘Falsehood comes not to it from before
it nor from behind it,"! which means that no books have come from God, the
Exalted, before the Qur’an which abolish the Qur’an, and nothing shall come
after it to abolish it; nor what Aba Muslim has imagined concerning the
denial of abrogation (al-naskh)

3 Discussion Three: On the Abrogation (naskh) of a Thing Prior to
the Expiration of its Time of Performance

The Mu‘tazilis uphold the view that the abrogation of a thing prior to the expi-
ration of its time of performance is invalid due to the impossibility of a thing
being both beautiful and ugly at the same time and due to the impossibility of
the command for the ugly and the prohibition of the beautiful. Therefore, if ac-
tion at that time is beautiful then the prohibition thereof would be impossible
and if it is ugly then the command thereof would be impossible.

The Ash‘aris uphold the opinion that it is possible because He, the Exalted,
ordered Abraham to sacrifice his son due to His word, the Exalted, ‘I see in
the dream that I shall sacrifice thee)'? then He abrogated it for him through
the ransom. In my view, this is the stronger opinion.

The answer to the argument of the Mu‘tazilis is that just as an act could
be described by both the beautiful and the ugly; likewise, they could both
be attached (ilhaq) to the command. Thus, it is possible that a thing could
be beautiful, except that the command of it includes a type of detriment, in
which case abrogation will be attached to it, through the consideration of the
attachment (luhuq) of the ugly to the command, not to that which is com-
manded.

4 Discussion Four: On What it is Possible to Abrogate (naskh)

It is possible: to abrogate something without a substitute, such as dispensing
alms prior to the private audience with the Prophet’® and something of greater
importance still; to abrogate the recitation of a verse without the abrogation
of its ruling and vice versa; to abrogate a narration (al-khabar) despite the plu-
rality of its demands, such as His statement that He caused Noah to live for

11 Q. 41:42.
12 Q. 37:102. See also, Fakhr al-Din al-Razi, al-Mahsul fi ‘ilm al-usul, vol. 111, pp. 311-9.
13 Q.57:12.
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CHAPTER SEVEN: ON ABROGATION 179

‘a thousand years’ and then His saying that He caused him to live a thou-
sand years, ‘save fifty years’; to abrogate a command delimited by perpetuity
because that is its condition; to abrogate the continuous tradition by its like
whilst a solitary narration is not conceivable by intellection; to abrogate a soli-
tary narration by its like and by a continuous narration; to abrogate the Qur’an
by its like—contrary to the opinion of ShafiT—as in the cases of the direction
of prayer and the waiting period for women (after divorce or the death of the
husband); and to abrogate the Qur’an by the continuous tradition (al-sunnah
al-mutawdtirah), such as with the matter of confinement within the house,
which is contrary to the Quran. However, as for consensus (al-jma"), it cannot
abrogate because the condition for its formation is the death of the Prophet,
peace be upon him, and it cannot be abrogated, for its occurrence in contradic-
tion of the text (al-nass) would be a mistake.

5 Discussion Five: Addition to (ziyadah) and Omission of (nugsan)
Acts of Worship

There is no disagreement that the addition of an act of worship to the [ex-
isting] acts of worship is not an abrogation of the acts of worship. However,
according to Abui Hanifah, contrary to al-Shafi, an addition to anything else™
is a form of abrogation.

The truth is what Abu al-Husayn maintained, and that is that there is no
doubt that the addition demands the removal of a matter, even if what is
removed is only the absence of what is added.”>

If the removed were a legal ruling (hukm shar?) and the addition was post-
poned thereafter, then that removal would be called an abrogation; and if it is
not called an abrogation, then there is no addition.

The addition of banishment (al-taghrib)—/[as an element of a punishment
for a hadd crime]—removes the lack of it, and that is a intellective ruling
(hukm ‘agli) based upon the principle of original exemption (al-bara'ah
al-asliyyah), for the obligation of the punishment (al-hadd) contains no indi-
cation (ish‘ar) therein of the negation of the addition or of its affirmation.

14  Tolaws other than the acts of worship, such as those which pertain to social interactions.
15  Al-Basri, Abu al-Husayn, Muhammad b. ‘Al b. al-Tayyib, al-Mutamad fi usil al-figh, 2
vols., Damascus, 1964—5, vol. 1, pp. 384—5.
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CHAPTER SEVEN: ON ABROGATION 181

As for the addition of an inclining of prayer (rak‘ah) to the morning prayer
(al-subh), that would lift the obligation for the testimony in prayer (tashah-
hud) following the two inclinings of prayer. This would be an abrogation
for this ruling'® not for the two inclinings of prayer—because abrogation is
not set forth upon actions—neither for the obligation of the two inclinings
nor for their accomplishment, because they have been accomplished. Now,
however, the third inclining (rak‘ah) is not accomplished by way of the obli-
gation of the third. The obligation of the third inclining only lifts the negation
of the obligation thereof and the negation of its obligation is intellective.

As for the omission (nugsan) of a part of an act of worship, the fact is that
it is not an abrogation of the act of worship, because the demand of the two
parts is confirmed and the exclusion of one of them does not demand the
exclusion of the other, and similarly the condition thereof. In fact, it is an
abrogation of the part or of the condition.

16 Inother words: this ruling of the testimony.



86b

u,:LWJ\ \2d |
oLl u)ﬁu\!\ 3

[ sl ¢lal g 23!

G prandl s Y allss U e U1 5 Ty e ) o v 0 6 )
A ik b Y e 335 O3
ié’cféjlsﬂf{_jgu,\;;wj;j@\::@yj%@u dsi Ll G,
2ol ot s g e sl pvese 18,5204 5 g el
4 oo BN Eos MR35y - gl Ul oy 528
uﬂuwf)\:\;\ﬁ;;g%’ A 45y 3l e gly s 5 500
(’i«j LI TR 20lE JT85507 %J&iﬁf 53253 dj}ﬂ» :))j;\?
AN o e ViR gy Ko 8 ke s e K

(B I Sl 31U el
4503 K ade el L Ul e pf O 2Ib JF Dol 552 Y
e Sl W Oy pf L 0l L R E W arliy s 435 JU
165 ol wzal cande e 1y 0B -l oy TV JaE L s . U
533 0 S Lol o A, K7t S o 5| e 0]

sl Jom e gl e dedly L G ues Y2 B G es Y
Wl Loy ¢ Gty B Elir ABEms i lls 4y 0 3 des ¥ 3
.i'\'\uo/iCT\‘\\“\/ :c))ﬁ@)\ﬂso‘Sjy&&.ﬁpd&w‘é;\‘éiﬁﬂ\w 4



CHAPTER EIGHT

On Consensus (al-ijma‘)-Consisting of Four

Discussions
1 Discussion One: On the Consensus ({jma‘’) of the wummah of
Muhammad

The consensus of the ummah of Muhammad, may God bless him and his de-
scendants, is a fact (haqq). As far as our doctrine is concerned this is evident
because we deem it necessary that there be an infallible (ma‘sam) in every age
and that he is the lord of the ummah, therefore the legal proof (al-hujjah) is
within his word (gaw!).

As far as our opponents are concerned, consensus is a fact, due to His
word, the Exalted: ‘And whoso makes a breach with the Envoy after the
guidance has been elucidated for him, and follows a way other than the
believers, him We shall turn over to what he has turned to...”? the threat
regarding following other than the path of the believers demands the
obligation to follow their path, due to His word, the Exalted, ‘Thus we have
appointed you a midmost (wasatan) nation,? and ‘midmost’ means just
(al-‘adl)His word, the Exalted, ‘You are the best nation ever brought forth
to men; enjoining the accepted and forbidding the rejected’? this demands
that they enjoin all that is accepted (al-ma‘raf) and forbid all that is rejected
(al-munkar), and due to his saying, peace be upon him, ‘My ummah cannot
agree upon an error.

2 Discussion Two: On Introducing (éhdath) a Third Opinion

It is not possible to introduce a third opinion, if due to it the consensus is
made void. Such as in the case of the grandfather inheriting, since it is said
that he will inherit the entire sum and it is also said that the sum will be shared
between him and the brother, therefore his dispossession would be void.
However, if it* does not necessitate the consensus to be void then it would
be permissible due to the absence of a preventer, even if the ummah does not

Q. 4:115.
Q. 2:143.
Q. 3:110.
This pronoun refers to the third opinion.

N R



184 C@}“dw@\:\;ﬂ\
Dl e)é‘;\ﬂ-;“}

[ pla Yo, Yl L g S ] PO
I3 ) 35 ol e Q1 ol w131y 3 tw GLEY1 552
Ll il ol o st o e sl ol g a1 i)
(PLEW pde pr el W51 sl e gl 51

I Y gl 4l 36 05 o) s Nl ol Sam JB 5
Lol e Ol

2l Jalplaly Ela) ogguuu 4 .\,yé 7355 :\,L,;,:J\u;x J6 4

Bl fliime Cal BTA Ly Ul 4o s o 3l pla L
S" A,k L;B\;" PSR 84) 92 .[W:g_.,a\}’.&\(\ 3)}_:] O%(”r:. f /}/i 5 %j\
g ol e 91 DS g 1 o ey (20 O] Lo iz

Clyall Sy L5 5t 5 " s 5 § GU(L (332b5 5 mapmg) oWl 5
GJ\J)A, Las  Jerg a3 Ly 3 deg 6 ou\u
“.L"L;\f 10 7 "dbyy (o) Laallly L7 ”3“;"‘_;\.5 9
EENGERE) “ G sy b 3 1 1 4,y IR "d P
Code 3l ng\) & g_.)LfAc}w}A Y Nz @m\ 12 L (ghia

CAVEYA e Dl i)



CHAPTER EIGHT: ON CONSENSUS 185

differentiate between the two legal issues, since if the ummah stipulated the
lack of it, differentiation would be impossible. Similarly, if the unity of the
method (tarigah) of the ruling in the two legal issues is known, such as in the
case of the paternal aunt and the maternal aunt, the reason for them being
inheritors is that they are relatives through blood and, therefore, if one of them
is to inherit the other is also to inherit, and if one of them is barred the other
will be barred. However, if the unity of the method (tarigah) of a particular
ruling is not known then differentiating between the two issues is allowed.

3 Discussion Three: On That by which Consensus (al-jma‘) is and is
not Established

Agreement (al-ittifaq) is permissible after disagreement (al-khilaf). Whenas
the people of the second era form a consensus about one of the two opinions
held by the people of the first era, then a consensus will be established. If the
people of a particular era form a consensus about a ruling after having differ-
ences about the two views, a consensus will be established. The end of an era is
not to be taken in consideration because of the inclusiveness of the arguments
of a consensus despite the lack of an ending,

If some people in an era uphold a view whilst others who are present
remain silent, then, as a matter of fact, a consensus will not be established
because of the likelihood that silence means non-consent.

If some of the companions upheld a view and a contrary view is not to be
found, in such a case, it would not constitute a consensus.

The consensus of the folk of Madinah is not a legal proof, contrary to the
opinion of Malik, because they constitute only some of the believers.

As for the consensus of the Family of the Prophet (‘trah), it is a legal
proof (hujjah) due to the saying of the Most High, ‘Verily, God desires to
keep away from you abomination (rijs) and to purify you with a purification.?
[Furthermore], due to the statement of the Prophet, peace be upon him, Tam
leaving among you, two weighty matters, as long as you cleave to them you
will never stray, the Book of God and my offspring (‘itrak), who are the People
of my House'.

5 Q. 33:33.
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CHAPTER EIGHT: ON CONSENSUS 187

4 Discussion Four: On The Conditions (shart) for Consensus

Consensus is not permissible without evidence (dalil); otherwise, error is im-
posed upon the whole ummah.

Is the opinion of the laymen to be considered regarding consensus? The
fact is that it is not, because the opinion of the layman is not based upon
evidence (dalil) and therefore it will be erroneous. However, if the opinion
of a scholar were mistaken, it would necessitate the consensus of the ummah
being based upon a mistake.

There is no consideration for the jurist’s (al-faqih) view regarding theolog-
ical issues, nor the opinion of a theologian (al-mutakallim) regarding issues
of law (al-figh), nor the opinion of one who knows the Quranic text by heart
(al-hafiz) regarding legal issues (al-masa’il) and rulings (al-ahkam) if they do
not have the ability to practice juristic reasoning. This is because all of them
are like the laymen with regard to that in which they do not have the ability
to practice juristic reasoning.

The master of legal methodology (al-usult) should be considered regarding
legal rulings (al-ahkam), if he were able to practice juristic reasoning regard-
ing those matters, even if those matters are not committed to his memory.

The consensus of those other than the companions is a legal proof
(hujjah), because the arguments (adillah) for consensus are inclusive thereof.

It is not permissible for a mistake to occur in one of the groups of the
ummah regarding a legal issue and then from the remaining group, regarding
another issue, since this would necessitate the error of the whole ummah.
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CHAPTER NINE

On Narrations (al-akhbar)—Consisting of Nine
Discussions

1 Discussion Omne: On the Definition (taif) of a Narration
(al-khabar) and its Classifications

The quiddity (mahiyyah) of a narration is known through necessity (al-
darurah), and if any ambiguity were put forth then it would be distinguished
by what takes into consideration the likelihood of its truth or its falsity, since it
must be one or the other. The narration is either assured (magta) in its truth
or in its falsity; or both matters are possible regarding it.

The first is sevenfold: a continuous narration (al-mutawatir), the exist-
ence of the reported content of which is known either through necessity
(al-darurah) or through logical inference (al-istidlal); a narration from God
(khabar Allah); a narration from His Envoy; a narration from an Imam accord-
ing to us; the narration of the entire ummah; and a narration which is sup-
ported by contextual evidence.

The second is the narration whose reported content contradicts the exist-
ence of that which is known through necessity (al-darirah) or logical infer-
ence (al-istidlal).

2 Discussion Two: On Continuance (al-tawatur) Conveying
Knowledge (al-‘ilm)

The truth is that the continuous narration (al-mutawatir) conveys necessary
knowledge (al-ilm al-darirt), contrary to the opinion of al-Sayyid al-Murtada,
insofar as he suspended judgement on this matter! and the opinion of Abu al-
Husayn, insofar as he upholds the view that it is theoretical (nagari),? because
our absolute certainty of the occurrence of great events, such as the existence
of Muhammad, peace be upon him, and the existence of large cities, does not
fall short of knowledge that the whole is greater than the part, and other such
axioms. This is realisable for the laity and for those who do not practice the art
of logical inference (al-istidlal), and it is not receptive to doubt (al-tashkik).

1 See al-Sharif al-Murtada, al-Dharrah ila usul al-shari‘ah, vol. 11, p. 485.
2 Abua al-Husayn al-Basri, al-Mu‘tamad ft usul al-figh, vol. 11, pp. 80-82, 86—92.
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CHAPTER NINE: ON NARRATIONS 191

3 Discussion Three: On the Conditions of the Continuous Narration
(al-mutawatir)

Among them are that the listener knows not what he is being informed of, due
to the impossibility of the realisation of the realised (taksil al-hasil).

It should not be preceded by any uncertainty (shubhah), nor should there
be an unquestioning acceptance of a belief that negates the necessarily con-
comitant knowledge arising from the narration.

The narrators (al-mukhbirin) are compelled to [accept] what they have
reported, due to their reliance upon sense perception.

A group of people has set the number [for the narrators] as a condition
and they have differed on this matter. A group of people upholds that there
should be twelve; Abu al-Hudhayl upholds that they are twenty; and it is also
said that they are forty, seventy, three hundred, and ten and some.

All these are weak views; the referent regarding this is the realisation of
certainty (al-yaqin) or the lack thereof; thus, if certainty is realised, then it is
continuous, otherwise not.

4 Discussion Four: On the Classifications which Signify the Truth
(sidq) of a Narration (al-khabar)

A narration (khabar) from God, the Exalted, is true. This is evident accord-
ing to our doctrine because He is needless of lying, He is wise in His actions,
and He knows all that is known; therefore, the occurrence of a lie from Him is
impossible. Furthermore, the Envoy, peace be upon him, informed us of His
veracity, and there is no circular argument (dawr) regarding this issue.

A narration (khabar) from the Prophet, peace be upon him, is true because
of the signification of the miracle regarding it; a narration (khabar) from the
Imam is true because he is infallible (ma‘sum); the narration (khabar) from
the entire ummabh is true, because, as we have elucidated, consensus (§ma°) is
alegal proof.

5 Discussion Five: On the Solitary Narration (khabar al-wahid)
The solitary narration is that which conveys probability (al-zann) even though
its reporters are many. It is a legal proof (hujjah) regarding revealed law (shar®),

contrary to the opinion of al-Sayyid al-Murtada and a group.?

3 See al-Sharif al-Murtada, al-Dhart‘ah ila usul al-shartah, vol. 11, pp. 517-19; Abu Ja‘far
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CHAPTER NINE: ON NARRATIONS 193

Our argument for this is due to His word, the Exalted: ‘Why should not a
party from every section of them go forth to understand the religion and to
warn their people when they return to them so that they may be cautious’*
This verse obligates [the adoption of] caution (al-hadhar) with respect to
the information presented by a number of people whose statement does
not convey knowledge (al-%lm). Abu al-Husayn brought forth a necessary
objection, and this is that it is a signification for the statement of an edict (al-
fatwa) and not [for] the narration (al-khabar).?

Also His word, the Exalted, ‘If an ungodly man (al-fasiq) comes to you with
a tiding then clarify’® obligates the verification (al-tathabut) of information
presented by an ungodly man. When a just person (‘ad!) presents information
there are three possibilities, it would be obligatory: to accept it, which is what
is sought; to reject it, which would mean that he is worse in state than an
ungodly man and that is void; or to suspend judgement on it, which would
negate the point of the qualification completely (al-wasf bi al-kulliyyah).

In addition, the solitary narration is accepted regarding an edict (al-fatwa)
and testimonies (al-shahadat), despite the lack of knowledge (al-im).

Furthermore, if it encompasses the prevention of a probable (maznin)
harm, it would be obligatory (wajib) to accept it, because a group of the com-
panions acted in accordance with the solitary narrations and no one disputed
with them, thus there was a consensus (jma").

6 Discussion Six: On the Qualifications (shara’it) for a Transmitter of
a Narration

It is a condition that the transmitter (al-rawi) is of age (baligh), sane (‘aqgil),
a Muslim, just (‘ad(), and in possession of exactitude (dabit). Thus, the trans-
mission (riwayah) of a child would not be accepted because he was not of dis-
cernment, then probability (zann) would not be realised by his word. However,
if he were of discernment he could be aware that he was excluded from sin
(nafial-haraj) in relation to lying, hence he might not hold himself back from
doing so. The transmission of the child will be accepted if he was a child at the
time of hearing it, but was of age at the time of conveying it.

Muhammad b. Manstar b. Ahmad b. Idris al-Hilli, Kitab al-sar@’ir al-hawt li-tahrir al-fatawi,
Qum, 1410, vol. 1, p. 47; ‘Izz al-Din Hamzah b. ‘Ali b. Zuhrah al-Halabi, Ghunyat al-nuzu’,
in: al-Jawami‘ al-fighiyyah, Tehran, n.d., p. 537. Al-Mufid does not permit abrogation of the
Qur’an by the Sunnah. See al-Mufid, al-Tadhkirah, pp. 43—4.

4 Q.o9:122.

5 Abu al-Husayn al-Basri, al-Mutamad fi usil al-figh, vol. 11, pp. 110-11.

6 Q.49:06.
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CHAPTER NINE: ON NARRATIONS 195

The transmission (riwayah) of the disbeliever will not be accepted, regard-
less of whether his system of belief (madhhab) allows him to lie or not,
because he is deemed an ungodly man (fasig) and the transmission of an
ungodly man is rejected. The transmission of an ungodly man is not accepted
on account of the Qur’anic verse.”

The transmission of a person whose state is not known (al-majhul) will
not be accepted, contrary to the opinion of Abu Hanifah, for the absence of
ungodliness (al-fisq) is a condition for the acceptability of a transmission.
Thus, his state is unknown and ignorance of a condition necessitates igno-
rance of the conditioned.

7 Discussion Seven: On that which is Considered a Condition (shart)
Whilst it is not

The correct opinion is that the transmission (riwayah) of the single individual
is accepted if he is just (‘ad!); regardless of whether he is supported ostensibly
(gahir), or by the action of one of the companions (al-sahdbah), or by juristic
reasoning (jtihad), or by the transmission (riwayah) of another just person,
contrary to the opinion of Jubba’i, because the companions referred to the
narrations (akhbar) of a just person even though he was a single individual
because he is included in the pieces of evidence (al-adillah).

In cases that contradict analogical reasoning (al-giyas), it is not a condition
that the transmitter (rawt) be a jurist ( fagih), contrary to the opinion of Aba
Hanifah, due to the general arguments which were presented earlier. And due
to what he, peace be upon him, said, ‘May God illuminate the face of a person
who hears my sayings and commits them to his memory, and conveys them
as he heard them, for there are many bearers of law ( figh) who are not jurists
(fagih).

It is not a condition that there should be no opposition to a transmitter
(rawt) of a narration, due to the likelihood of a transmitter coming to the con-
clusion that what he imagined to be a piece of evidence, was not.

The most favoured opinion is that it is not a condition to convey the
utterance with the meaning [being] brought forth in its entirety, since the
companions did not convey the utterances as they were, and neither did they
record them in writing, nor did they reiterate them with the passing of time.

7 Q.496.
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CHAPTER NINE: ON NARRATIONS 197

8 Discussion Eight: On Rejected Narrations (al-akhbar al-mardiudah)

When the solitary narration demands knowledge (i/m) and what signifies it,
and the decisive [pieces of | evidence (al-adillah al-qati‘ah) are not to be found,
then its rejection is obligatory, because it would demand an injunction (al-
taklif) on the basis of knowledge and yet would not convey it. Thus, it would
necessitate an injunction of what is not feasible (taklif ma la yutaq).

If the solitary narration demands action (al-amal), then its acceptance
is obligatory if there is a general need—contrary to the opinion of the
Hanafis—due to the generality of the evidence (al-adillah), and because the
companions referred to the solitary narration, with regard to the rulings for
nosebleeds, vomiting, and coughing during prayer (al-salat), with the general-
ity of need therein.

The narration that does not include the name of its original transmitter
(al-mursal) is not acceptable—contrary to the opinion of Abu Hanifah,
Malik, and the great majority of the Mu‘tazilis—because the justness
(‘adalah) of the original [transmitter] is unknown, and doubt with regard to
the condition necessitates doubt with regard to the conditioned.

If the transmitter of the source (rawi al-asl) is absolutely certain of the
falsehood of the transmission of the second person from him, then the
transmission of the second person will not be accepted, and if he suspends
judgement, then the words of the second person will be accepted due to the
absence of inconsistency.

9 Discussion Nine: On Invalidation (al-jarh) and Validation (al-ta‘dil)

Number (al-‘adad) is a condition regarding invalidation (al-jarh) and valida-
tion (al-ta‘dil) in the matter of testimony (al-shahddah) and not with regard
to the transmission (al-riwayah) because the second [person] cannot add to
the source.

It is a must to mention the reason for the invalidation, but not for the vali-
dation (al-ta‘il).

In the case of contradiction, the invalidator takes precedence except when
the validator denies what the invalidator has confirmed in definite terms, and
thus they contradict one another.
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CHAPTER NINE: ON NARRATIONS 199

If judgement is passed on the basis of the [transmitter’s] testimony,
or action is performed on the basis of his transmission, or it is said, ‘he is
a just person because I know him to be so’, or justness is applicable to him
with knowledge thereof;® then that is an attestation of integrity (tazkiyah).
However, if he has transmitted from him then that is not to be considered as
an attestation of integrity (tazkiyah), except if it is his habit of only transmit-
ting from just persons. Furthermore, abstaining from passing a judgement on
the basis of testimony is not an invalidation ( jarh).

8 For a complete understanding of this phrase, which is here concisely expressed by ‘Allamah,
itis helpful to consult ‘Allamah’s Tahdhib al-wusil ila ilm al-usil and Nihayat al-wusul ila ilm
al-usul. From what is stated therein it becomes clear that the phrase ‘knowledge thereof is
a reference to the knowledge of the conditions of justness. See pp. 79—80 in the former and
vol. 111, p. 429 of the latter, where he discusses the four stages of the attestation of integrity.
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CHAPTER TEN

On Analogical Reasoning (al-giyas)—Consisting of
Five Discussions

1 Discussion One: On the Definition (ta7if) of Analogical Reasoning
(al-qiyas)

Analogical reasoning (al-giyas) is an expression given to the predication of one
case to another, in order to confirm the likeness of its judgement for it, because
of both cases sharing the cause of the judgment (‘illat al-hukm).!

The foundations of analogical reasoning are fourfold: the principle
case (al-asl), that from which analogy is drawn (al-magis ‘alayhi); the
secondary case (al-far), that which is analogically compared (al-magqis); the
cause (al-illah), that is the common notion; and the ruling (al-hukm), the
confirmation of which is sought regarding the secondary case.

2 Discussion Two: On Analogical Reasoning not being a Legal Proof
(hujjah)

The people have differed regarding this issue. The view that we uphold is that
it is not a legal proof (hujjah) due to the following reasons.
Firstly, His word, the Exalted:

‘Be not forward in the presence of God and His Envoy’2

‘That you say concerning God such as you know not’3

‘Verily surmise avails naught against truth’#

‘And judge between them according to what God has revealed'>

1 The word ‘case), as a translation of al-shay’, is used in this context according to the sense of 1.
b. as given by the oOED—meaning ‘a thing’

Q. 49:1.

Q. 7:33.

Q. 53:28.

Q. 5:49.
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CHAPTER TEN: ON ANALOGICAL REASONING 203

Secondly, the statements of the Prophet, peace be upon him:

This ummah will at times resort to the Book; at times to the Sunnah; at
times to analogy (al-giyas), and when they have done such they shall
have gone astray and led others astray.

My ummah shall be divided into seventy and some sects. The greatest of
them in discord shall be those who make analogy with matters on the
basis of their personal opinion (ra’y), thus forbidding the lawful and al-
lowing the unlawful.

Thirdly, the consensus of the companions on this matter. It is reported from
‘Ali, peace be upon him, that he said, ‘One who wishes to plunge into the pits
of Hell, then let him speak in matters of seriousness according to his personal
opinion’. Also he said, ‘If religion is to be according to personal opinion, then
the sole of the foot would be more appropriate for anointing [in ablution] than
its back.

Abt Bakr said: ‘Which sky will shade me, which earth will raise me, if I give
my personal opinion (ra’y) regarding the Book of God?’

‘Umar said: ‘Be warned about the people of personal opinion (ashab
al-ra’y), for they are the enemies of the Sunnah. They could not memorise
the traditions (al-ahadith) and so they gave their personal opinions and went
astray and led others astray’.
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CHAPTER TEN: ON ANALOGICAL REASONING 205

The Folk of the House (ahl al-bayt), peace be upon them, continuously
denounced actions on the basis of analogical reasoning (al-giyas), and
rebuked the practitioners thereof. The consensus (§ma‘) of the descendants
of the Prophet (al-itrah) is a legal proof (hujjah).

Fourthly, action on the basis of analogical reasoning (al-giyas) necessitates
discordance due to its reliance on different indications (al-imarat), and dis-
cordance is not allowed.

Fifthly, the foundation of our law is the alikeness of the dissimilar
(al-mukhtalifat) in rulings and the difference (ikhtilaf) of the similar therein.
This assuredly bars the use of analogical reasoning.

3 Discussion Three: On the Connection of the Unspoken (al-maskut)
to the Spoken (al-mantuq)

The connection of the unspoken to the spoken is sometimes obvious (jali),
such as with the forbiddance of striking (tahrim al-darb) which is understood
(al-mustafad) from the forbiddance of the expression of anger and displeasure
(al-ta’fif ).6 This is not a form of analogical reasoning, because the condition
for this is that the meaning that is unspoken is more appropriate for the ruling
than what is explicitly designated (al-mansus ‘alayhi). This is contrary to ana-
logical reasoning, rather, it comes under the category of the implicit (al-maf
ham).

4 Discussion Four: On the Ruling (al-hukm) in Which the Cause is
Explicitly Designated (al-mansus ‘ala ‘illatihi)

The most favoured opinion, nigh myself, is that the ruling whose cause is ex-
plicitly designated will extend to every subject where it is known to have the
same confirmable cause through an explicit designation (al-nass) and not
through analogical reasoning (al-giyas), because the Lawgiver saying, ‘I have
forbidden wine due to it’s being an intoxicant? is the same as him saying, ‘I
have forbidden every intoxicant. If mere intoxication is the cause (al-illah), it
is necessary that the effect (al-maul) exist with it wherever the cause is real-
ised, otherwise, it would not be the cause.

6 See Q. 17:23. This is the standard given example that the Qur’anic prohibition on being
verbally dismissive or rude towards one’s parents naturally implies that physical violence
towards them must also be prohibited.

7 This is not a Qur'anic verse, rather it is a long-accepted principle among jurists based on
various sources, including Q. 4:43.



206 wl;;\\é:f;l;s\j;?d\
Ao Yo kol o Lt aall KW ) Al B0l
17.;112- \J:AJ

3w 5118 VTS 2,8 2o 5K 08 A e il

sb e Léy S 0P G A G sl eSS 1ST S el 5K 5y
e iR 130 ol IS L 4,87 UL STl (e
.[\'\~:¢L;fg\3)}i]o§;;3¢i\,/é\

el Al (3] 1 L]
Aol ) e Eondl e oy oyl 2l 150565 5 L1 e
bl oo 3 Kl S s pleal 0Ly

@»\,J{@@;&,m@M\g,“swn;;{‘g\@u\bi#b
ol e oy YAz W kg Y 6]

i)y Y
A e U1 e pny Dl S S Y A 4l il 6

ol b Clyall Jol 570750755757 3 ey T 3 (2 WD Sk des Y 16
e TGI8 O A ey (L) BTG G (i) ad vy Y 17
~"“\)"'\‘u4/°C‘¢\J.\$'\‘J,;>Q,\ziM 20 .\.’,&.:“L"Lé dos Y 19
Sl ey L ey Ny T B (6) e Y 22 il G o



CHAPTER TEN: ON ANALOGICAL REASONING 207

However, if the cause is intoxication delimited to wine, then whatever we
have assumed will not be the cause but will be a part of the cause and this is a
contradiction (khulf).

Sometimes the explicit designation (al-nass) of the cause (al-illah) is clear
(sarth), as when the Lawgiver says, ‘Due to such a cause’ or ‘Because of such
and such’ or ‘For such a reason’ Sometimes the cause is evident (zahir), such
as the Lawgiver saying, ‘Due to this’ or ‘By this’, or using the particle of an, like
his statement, ‘Verily it is of those that go round about waiting upon you’, or
of the ba’, such as the saying of God, the Exalted: ‘And for the evildoing of
those of Jewry, We have forbidden them certain good things that were permit-
ted to them'®

5 Discussion Five: On the Derived Cause (al-‘illah al-mustanbitah)

Let it be known that since we permit the extension of the legal ruling (ta‘diyat
al-hukm) through an explicitly designated cause (al-illah al-mansusah), it is a
must that we discuss the derived cause (al-illah al-mustanbitah) and elucidate
the impossibility of the extension of the ruling through it, as is the view of the
proponents of analogical reasoning (ashab al-giyas).

Let it be known that there are six methods by which the practitioners
of analogical reasoning have asserted the matter of causational inference
(al-ta'l).

We shall elucidate all six and show the invalidity of inference by means of
them in accordance with the causality of a quality (‘iliyyat al-wasf).

5.1 The First: Suitability (al-munasabah)

The practitioners of analogical reasoning have defined suitability (al-
mundasabah) as something appropriate for the actions of men of sound mind
in customary practices, and this does not signify causality.

8 Q. 4:160.
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CHAPTER TEN: ON ANALOGICAL REASONING 209

Either: firstly, since we have elucidated that our law is based on the
drawing together of the dissimilar (al-mukhtalifat) and differentiation
between the similar (al-mutamathilat), and since there is no exactitude
(dabit) regarding the ruling (al-hukm) except explicit designation (al-nass);
or, secondly, because the suitable quality (al-wasf al-munasib) might be
linked to the ruling (al-hukm) and its opposite; or, thirdly, because it is not
permitted for the ruling to be based upon philosophising (al-hikmah), due
to its being muddled (mudtaribah) and not exact (ghayr madbitah), and in
suchlike it is not permissible for the wise to refer rulings to that nor to the
quality (al-wasf) since, if it does not include philosophising it would not be
appropriate for causational inference (al-tail), and, if it does include it, then
the philosophising would be the cause of the cause (‘illat al-illah), which we
have elucidated the voidness thereof.

5.2 The Second: The Effective (al-mwaththir)

The practitioners of analogical reasoning have defined this as the effective
quality (al-wasf al-muaththir) in the genus of the ruling, regarding the princi-
ples (al-usul), excluding another quality (wasf), and so it is more appropriate
for causational inference (al-tail) than any other quality. The example given
for this is [the issue of | maturity that is effective (al-buliigh al-mwaththir) in re-
moving the interdiction on the use of goods [from an inherited estate], hence
itis also effective in the removal of the interdiction regarding marriage (nikah),
other than the status of deflowering, for it is not effective in the genus of this
ruling and that is the removal of the interdiction. Like their upholding the
view, ‘The brother from both parents takes precedence over the brother from
the father in matters of inheritance, and hence he has precedence regarding
legal guardianship in marriage’. They have inferred the cause of his precedence
in marriage through the reason of his precedence in inheritance by suitability
(al-mundsabah), and this refers in reality to the suitable quality (al-wasf al-
mundasib) and the voidness thereof demands the voidness of this.
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CHAPTER TEN: ON ANALOGICAL REASONING 211

53 The Third: Resemblance (al-shabah)

This is the quality that is deemed necessary for suitability (al-wasf al-mus-
talzim li al-munasib), whilst therein is no suitability. It also does not signify
the causality (‘illiyyah), because suitability (al-munasib) is stronger than it and
we have proved that to be void. Furthermore, the companions did not act in
accordance with the quality of resemblance (al-wasf al-shabht) and so it is re-
jected.

5.4 The Fourth: Rotation (al-dawran)

This does not signify causality, regardless of whether it is in one form or two
forms, because it is realised in that which is without a cause. The effect (al-
malil) rotates with the cause (al-illah) and vice versa, and the effect (al-ma‘lal)
is not the cause, and part of the equal causality ( juz’ al-‘illah al-musawt) rotates
with the effect (al-ma‘al) whilst it is without a cause (al-lah).

Likewise is the case regarding the equal condition (al-shart al-musawi),
which is one of the two effects; it rotates with its companion, whilst there is
no causality between the two.

Substance (al-jawhar) and accident (al-‘arad) implicate each other, as do
the two correlatives (mudafan), and movement (al-harakah) and time (al-
zaman), despite the lack of causality regarding all of the above, and other
such examples, which are too many to enumerate.

55 The Fifth: The Method of Probing (al-sabr) and Division (al-tagsim)
This is to say, it is a must for a ruling to have a cause and such-and-such a
quality is not appropriate for that, nor is such-and-such a quality, and so the
third [quality] remains [which must be the cause]. This, also, does not signi-
fy causality (al-illiyyah). Firstly, due to the impossibility of the causational
inference (ta'il) of each ruling; secondly, due to the impossibility of exhaus-
tively enumerating all qualities (al-awsaf), and the lack of finding (‘adam al-
wijdan) something, does not signify the lack of its existence; thirdly, due to
the impossibility of rendering void the causational inference (al-tail) by one
of the mentioned qualities; fourthly, due to the possibility of the causational
inference (al-tail) by bringing two of these qualities together, or all three; and
fifthly, due to the possibility of any one of these divisions being further divided
into two divisions, one of them appropriate for causality (al-liyyah) but not
the other.
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CHAPTER TEN: ON ANALOGICAL REASONING 213

5.6 The Sixth: Co-Extension (al-tard)

[Co-extension] is that the quality be that which is neither suitable nor neces-
sitating suitability from which the ruling is not held-back, with regard to all of
the differing cases in consideration of the object of dispute (i mahal al-niza").
It does not signify causational inference, because co-extension would only be
complete if the quality were not to be found, except if the ruling were to be
found with it, and this is dependent on the existence of the ruling in the sec-
ondary case, and if the existence of the ruling is confirmed in the secondary
case then the quality would be its cause, and its causality would be confirmed
through co-extension (al-ittirad), [thus] necessitating a circular argument (al-
dawr). Also, co-extension is to be found without causality (al-illiyyah), such as
the definition (al-hadd) with the definiendum (al-mahdud), and the substance
(al-jawhar) with the accident (al-‘arad).

Furthermore, the opening of this discussion would lead to senseless jabber,
as we say, regarding the removal of ritual impurity (al-najasah) by means of
vinegar, It is a liquid over whose kind a bridge cannot be built, and so it is not
permissible to remove ritual impurity by it, as is the case with oil.
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CHAPTER ELEVEN

On Preferment (al-tarjih)—Consisting of Four

Discussions
1 Discussion One: On the Contradiction of Two Pieces of Evidence
(al-dalilayn)

Two definite pieces of evidence cannot contradict each other. May two proba-
ble pieces of evidence (al-ganniyan) contradict each other? A group of people
have deemed it possible, due to the possibility of two just persons informing
us of two mutually exclusive rulings (hukm) whilst neither of the two out-
weighs the other. Others have deemed it impossible because if two pieces of
evidence contradict each other regarding whether an action is indifferent or
prohibited, and [furthermore] if an action is not performed or is performed
in accordance with them, it would necessitate the impossible. And if action
were performed according to one of them in a determined manner, that would
necessitate preferment without a preferrer, or else not in a determined man-
ner and that would be void; because if we choose between performance (al-
/i) and abstainment (tark), then we [would] have permitted the abstainment
thereof, and that would be preferment for the argument of indifferency (dalil
al-ibahah), the voidness of which has already been presented.

The first argument is stronger according to me. The response to the
second argument is that choice (al-takhyir) is not [the same as] indifferency
(ibahah), because it is possible to say to someone, ‘If you adopt the argument
of indifferency (dalil al-ibahah) then 1 consider it indifferent for you, and if
you adopt the argument of prohibition (dalil al-hazr) then I forbid it for you'
As in the example of the debtor who owes two dirhams and the creditor says
to him, ‘If you accept, I give one dirham in alms to you, and if you do not
accept then I give you the two dirhams and you accept them as a loan’ Now
the debtor has a choice; if he wishes he could pay back one dirham or if he
wishes he could pay back the two dirhams as an obligation.
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CHAPTER ELEVEN: ON PREFERMENT 217

Similarly, we uphold the view regarding the case of the traveller
(al-musafir), that whenas he is present in one of the four places! wherein it
is esteemed to offer full prayers, he will be charged (mukallaf) for either
performing two inclinings [of prayer] if he wishes for a dispensation
(al-tarakhkhus), or the four by way of obligation if he does not wish for the
dispensation.

If this were acknowledged, then when two equal pieces of evidence
present themselves to the skilled practitioner of juristic reasoning (al-mu-
Jtahid) regarding his own action, then the ruling (Aukm) for him would be to
choose (al-takhyir) [between the two]; when they present themselves to the
one who makes edicts (al-muft), then the ruling for him would be that the
one who seeks the edict chooses; and when they present themselves to the
judge (al-hakim) then the ruling for him would be to act in accordance with
one of the two and the determination [thereof] would be obligatory upon
him.

2 Discussion Two: On the Course of Action When Two Equal Pieces
of Evidence Present Themselves (al-ta‘adul)

Preferment is obligatory when two equal pieces of evidence present them-
selves (al-ta‘adul), and it is said that [the course of action] is either by choice
(al-takhyir) or by the suspension of judgement (al-tawaqquf).

Our argument is that if action is not taken according to the preferable (al-
rajih), then action would be taken according to the outweighed (al-marjih),
and this is contrary to what is intellected (al-ma‘qul). Furthermore, the con-
sensus (al-jma°) of the companions (al-sahabah) has occurred with regard to
the preferment of some narrations (al-akhbar) over others.

From among the preferrers there is an abundance of evidence, such as the
preferment of one of the two narrations over the other due to the abundance
of transmitters (al-ruwat). This is because probability (al-zann) is stronger,
because deliberately arriving at the [attribution of] falsehood to a group of
people is less likely than [the attribution of falsehood] to an individual.

1 These are the Grand Mosque of the Kabah, the Grand Mosque of the Prophet, in Madinah,
the Grand Mosque in Kufa, and the Holy Shrine of Imam al-Husayn in Karbala.
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CHAPTER ELEVEN: ON PREFERMENT 219

Furthermore, because the violation of the evidence (mukhalafat al-dalil)
is contrary to the principle (al-asl), the violation of two pieces of evidence
is more severely cautioned than the violation of one piece of evidence.
However, if it is possible to act in accordance with each of the two contra-
dictory pieces of evidence (dalilan muta‘aridan) from one aspect but not the
other, then that would be more appropriate than the invalidation of one of
them in its entirety.

3 Discussion Three: On the Ruling of Contradictory Pieces of
Evidence (al-adillah al-muta‘aridah)

When two pieces of evidence contradict each other and if both are general
(‘amman), or specific (khassan), and both are known (ma‘aman), in such
a case the later one (al-mutaakhkhir) would be considered the abrogator
(nasikh), if the signified accepts abrogation (al-naskh), otherwise both pieces
of evidence would be annulled and reference to other than them would be
obligatory. Likewise is the case if the date is unknown.?

If both pieces of evidence are probable (magnunayn), then the later one
(al-muta’akhkhir) will be the abrogator. If both pieces of evidence are con-
nected or the date is unknown, then preferment (tarjih) is obligatory, and
when both are equal then choice (al-takhyir) is obligatory. If one of them is
known (ma®am) but not the other, and if the known one is later (muta’akh-
khir), then it would be the abrogator, otherwise action is determined accord-
ing to the known one.

If one of them is more general (a‘amm) than the other, in absolute terms,
and both are either known or probable, then the later specific one (al-khass
al-muta’akhkhir) would be the abrogator for the earlier general one (al-‘amm
al-mutagaddim). According to the opinion of the Hanafls, the later general
one (al-‘amm al-muta’akhkhir) would be the abrogator for the earlier specific
one (al-khass al-mutaqaddim). According to the opinion of the Shafi‘s, the
general will be based upon the specific.

2 The date (al-tarikh) appertains here to whichever piece of evidence is earlier or later.



220 @fﬂ\é:;}égl}.\jﬁ\
el dis oWl e 45 ol pn 5l 05 1531 15 Y stall p 32

¢ S/

DYl e 7 Gl ol
o« anst ol S50 el ity 81t el 5T ST sty o1

§

E
14_5)? w\}ﬂ %L‘)

S SEbls SR o 2 sl W e lally 2T Ll 2l S

R

OB e @‘\ SIS @\U:M 2y,
o o B Rl setlly
Bl ) 3y Jeselly

ol el $T3,

L Qg dos Y14 .eJ“\‘cda:“.s"‘.}; g 13 A Jé'):“la"‘_é dog Y 12
Bl Wl ooy J e 2T L Je Vs



CHAPTER ELEVEN: ON PREFERMENT 221

If both pieces of evidence are set forth together, then the general will be
specified by the specific in accordance with consensus (§ma°). If one of them
is known (ma‘lam)3 and the other is probable (magnun), then the known one
takes precedence. Otherwise, when both are connected* and the probable
(al-magnan) is the specific one (al-khass) then it would specify the general
(al-@mm), in accordance with the opinion of a party, as mentioned earlier.

4 Discussion Four: On the Preferment of the Narrations (tarjih
al-akhbar)

The narration whose transmitters (ruwat) are numerous (akthar), or whose
chain of transmission is superior (aa isnadan), or whose transmitters are
more learned (a‘alam), or possess more integrity (azka), or lead a more ascetic
life (azhad), or are better known (ashhar), is preferable (rajih).

The jurist (al-fagih) is more preferable than others, yet the master jurist
(al-afgah) is the most preferable (arjah). The scholar of Arabic is the most
preferable (arjah), whilst the most learned (a‘lam) in Arabic is more prefera-
ble (arjah) than the one who is [merely] a scholar (‘alim) [of Arabic].

The person involved in the incident (sahib al-waqi‘ah) is the most prefera-
ble (arjah).

The one who frequently engages with scholars is most preferable (arjah).
The one who is known for his justness (‘adalah) through empirical knowledge
(al-ikhtibar) is more preferable (arjah) than the one whose integrity has been
attested. The one whose integrity has been attested by the most learned is
more appropriate (awla).

The one who is more exact is most preferable (arjah). The one who is
absolutely certain (al-jazim) is more preferable (arjah) than the one who puts
forth an argument on the basis of probability (al-zann).

The one whose authority is well known is more preferable (arjah) than
others.

The one who took upon the responsibility [of the narration] upon attain-
ing adulthood is most preferable (arjah).

The one who remembers the reason is most appropriate.

3 Namely, in respect to its time of issue.
4 Inthe time of their issuance.
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CHAPTER ELEVEN: ON PREFERMENT 223

The transmitter of the utterance is more preferable (arjak) than the trans-
mitter of the meaning.

The one supported by another’s tradition is most preferable (arjah).

The Madani is more preferable than the Makki, due to the paucity of
Makki narrations compared to Madani narrations.

What has been set forth (al-warid) after the appearance of the Prophet,
peace be upon him, is most preferable (arjah).

The narration endowed with the reason (dhu al-sabab) is most appropriate.

The eloquent (al-fasih) is more appropriate than the ineloquent, and the
most eloquent is not preferred over the eloquent.

The specific (al-khass) takes precedence.

The signifier through a legal or a customary assignation (wad) is more
appropriate than [the signifier through a] linguistic [assignment].

The veritative (al-hagigah) is more appropriate than the figurative (al-
majaz).

The signifier through two aspects is more appropriate than the signifier
through one aspect.

The narration that gives the cause (mu‘allal) is most appropriate.

The narration that is emphasised is most appropriate.

The narration in which there is a threat is most appropriate.

The narration that reports the ruling from the source is preferable over
(rajih) the one that affirms it (al-mugarrir) and, it is said, vice versa is the case.

Al-Karkhi is of the opinion that the narration that includes a prohibition
(al-hazgr) is preferable over the one that includes indifferency (al-ibahah),
however, Abi Hashim is of the opinion that both are equal.

The narration that confirms a divorce or manumission takes precedence
over the one that excludes it, according to al-Karkhi, because of its agreement
with the principle (al-as!); and according to others, both are equal.

The narration that excludes legal punishment (al-hadd) is preferable over
the one that confirms it.

The narration upon which some of the scholars have based their action
is more preferable (arjah) than the narration from which they abstained,
insofar as it was not concealed from them.

5 The implication here is that it takes precedence over the general.
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CHAPTER TWELVE

On Juristic Reasoning (al-ijtihad) and its
Dependents—Consisting of Nine Discussions

1 Discussion One: On Juristic Reasoning (al-ijtihad)

Juristic reasoning is the utmost exertion of one’s ability in the theorisation (al-
nazgar) of the probable legal problems (al-masa’il al-zanniyyah al-shar‘iyyah),
in a manner in which there is no addition therein.

Juristic reasoning is not correct with regard to the Prophet, peace be upon
him—and that is the opinion that the two Jubba’is upheld—due to His word,
the Exalted, ‘He does not speak of his own accord’! For juristic reasoning
conveys only probability (al-zann) and the Prophet, peace be upon him, is
able to acquire knowledge from revelation (al-wahy). The Prophet suspended
judgement regarding many rulings (al-ahkam) until the revelation came
forth; if juristic reasoning were allowed for him then he would have practiced
it, because it is greater in reward; and if juristic reasoning were permissible
for him then it would be permissible for Gabriel, peace be upon him, and
that would close the door of certainty (al-jazm), since the revealed law which
Muhammad, peace be upon him, brought forth is from God, the Exalted.

Moreover, juristic reasoning is sometimes incorrect and sometimes
correct, hence it is not permissible for the Prophet, peace be upon him,
to pursue it, for it would remove the trustworthiness of his word. Likewise,
according to us, juristic reasoning is not permissible for any one of the
Imams, peace be upon them, because they are infallible (ma‘sumun), and
they only adopted the rulings (al-ahkam) through the instruction of the
Envoy [of God], peace be upon him, or through inspiration (al-ilham) from
God, the Exalted.2

As for the scholars, for them juristic reasoning is permissible, through the
derivation of the rulings from the generalities of the Quran and the Sunnah,
and through preferment of contradictory pieces of evidence. However, it is
not permissible to adopt a ruling (Aukm) through analogical reasoning (qgiyas)
or through the ‘principle of juristic approbation’ (istihsan).

1 Q.53:3.
2 See al-‘Allamah al-Hilli, Kashf al-murad fi sharh tajrid al-itigad, p. 365.
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CHAPTER TWELVE: ON JURISTIC REASONING AND ITS DEPENDENTS 227

2 Discussion Two: On the Qualifications of the Skilled Practitioner of
Juristic Reasoning (al-mujtahid)

The qualifications are regulated by one thing, and that is that he is legally
charged (al-mukallaf) insofar as it is possible for him to infer (al-istidlal) rul-
ings (al-ahkam) through legal evidence.

This ability is only achieved through: his being cognisant of the demands
of the utterance (al-lafz) and its meaning, and of the wisdom of God, the
Exalted, and of the infallibility of the Envoy, peace be upon him, so that
he may achieve assurance in what the evident (z@hir) intended meaning
(iradah) of the utterance demands when it is in isolation and its non-evident
intended meaning with the context; his being knowledgeable of the isolation
of the utterance or the lack of its isolation so that he may corroborate specifi-
cation and abrogation; and his being knowledgeable of the conditions of the
continuous and solitary narrations and the directions of preferment whenas
the pieces of evidence contradict one another.

This is only achieved through: the knowledge of the Book, not in its
entirety, but of that which is related to the rulings thereof, and these are
five hundred verses and the knowledge of the traditions (al-ahadith) related
to the rulings, not in the sense that he knows the verses and traditions by
heart, but that he is knowledgeable of where the verses occur, so that he can
locate from it the verse that he is in need of and that he possesses a verified
source (asl muhaqgqaq) that is comprised of traditions related to the rulings;
that he is knowledgeable of consensus (al-jma‘) so that he may not make an
edict that violates it; and that he is cognisant of the ‘principle of exemption’
(al-baraah al-asliyyah).

It is a must that he is knowledgeable of the conditions of the definition
(al-hadd), logical demonstration (al-burhan), syntax (al-nahw), language
(al-lughah), morphology (al-tasrif), and that he knows the abrogator
(al-nasikh), the abrogated (al-mansikh), and the status of the transmit-
ters (al-rijal). If this is understood then the truth is that it is possible for a
person to achieve juristic reasoning in a single science, even in a single legal
problem, but not in another. Juristic reasoning only occurs in legal rulings (al-
ahkam al-shariyyah) when they are devoid of definite evidence (dalil gat 7).
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CHAPTER TWELVE: ON JURISTIC REASONING AND ITS DEPENDENTS 229

3 Discussion Three: On the Correctness (taswib) of the Skilled
Practitioner of Juristic Reasoning

The truth is that the correct is one, and that God, the Exalted, with regard to
every incident, has a determined ruling (hukm mu‘ayyan), and for that there is
an evident evidence (dalil zahir) not definite (gat 7).

The one who is incorrect after practicing juristic reasoning is not con-
sidered a sinner, because if each one of two skilled practitioners of juristic
reasoning firmly believed in the preponderance (rujhan) of his indication
(amarah), then one of these two firm beliefs would be incorrect, because one
of the two indications (amaratayn) would either be preferable or not, and
whichever one necessitates incorrectness would be prohibited.

Furthermore, a statement without a method is void in accordance with
consensus (al-jma‘), and if that method (al-tarig) is devoid of obliquity
(al-mu‘arid), then it will determine action, in accordance with consensus.
However, if it possesses obliquity because one of the two is preferable, the
one that is preferable will determine action, in accordance with consensus.
Otherwise, the ruling would either be a matter of choice (al-takhyir) or both
will be annulled, and, in accordance with both assessments, the ruling is
determined and the one who abstains from it is incorrect.

4 Discussion Four: On the Changing (taghyir) of Juristic Reasoning

If the juristic reasoning of the skilled practitioner leads him to a ruling and
thereafter his juristic reasoning undergoes a change, then it is obligatory to
refer to the second [instance of] juristic reasoning; and it is obligatory for the
one seeking an edict to act in accordance with what the skilled practitioner’s
second [instance of] juristic reasoning has concluded.

If he made an edict to others according to his juristic reasoning, and
then he is questioned about that incident a second time, his edict should be
according to the initial [instance of] juristic reasoning; that is, if he recollects
his initial juristic reasoning. However, if he has forgotten it then it is neces-
sary that he practices juristic reasoning anew; regarding this there is uncer-
tainty, and it arises from [the] overwhelming probability that the method by
which he made the [initial] edict was appropriate for that ruling.
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CHAPTER TWELVE: ON JURISTIC REASONING AND ITS DEPENDENTS 231

5 Discussion Five: On the Permissibility of Compliance with the
Conclusions of the Skilled Practitioner of Juristic Reasoning
(taqlid)

This problem pertains either to the domain of faith (al-usi!) or to the domain
of ritual (al-furu). Regarding the former, compliance with the conclusions of
the skilled practitioner of juristic reasoning is not permissible in accordance
with consensus ({§ma‘), as in doing so it would necessitate compliance with
the conclusions of one who [may] agree with the belief of two opposites, or
preferment without a preferrer, thus it is a must to comply with the conclu-
sions of the one who is correct, and that would necessitate theorisation, and
so the matter would became a circular argument. Furthermore, the Prophet,
may the blessing of God be upon him and his descendants, was charged to
have knowledge therein, due to His word, the Exalted: ‘Know that verily there
is no god save God’3 Therefore, it is obligatory upon us, due to His word, the
Exalted, to: ‘follow him’# Regarding the latter, compliance with the conclusions
of the skilled practitioner of juristic reasoning is permissible, contrary to the
Mu‘tazilis of Baghdad. Al-Jubba’1 was of the opinion that it is permissible only
in matters that pertain to juristic reasoning.

Our argument is that at no point in time have the scholars disapproved
the seeking of an edict. Furthermore, juristic reasoning is a difficulty and
a hardship; since the charging (taklif) of the laity with juristic reasoning
regarding the problems of law (al-masa’il) would demand the disturbance of
the social order of the world, and the engagement of each one of them with
theorisation (al-nagar) concerning legal problems (al-masa’il) rather than
the matters of their livelihood; and also due to His word, the Exalted, ‘Why
should not a party from every section of them go forth...’s which obligates the
going forth of some of the section, and if juristic reasoning were obligatory
for all individuals, then the verse would have obligated the going forth of the
entire section.

3 Q.47:10.
4 Q.6:155.
5 Q.9:122.
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6 Discussion Six: On the Conditions for Seeking an Edict (al-istifta’)

There is agreement that: it is not permissible to seek an edict except from one
about whom there is an overwhelming probability that he is one of the folk
of juristic reasoning, and of God-fearingness, through the fact that he is seen
as holding an office of ediction witnessed among mankind, and that it is not
permissible to ask the opinion of one about whom there is probability that he
is neither a scholar nor religious.

It is obligatory to endeavour to know of the most learned (al-alam) and
the most God-fearing (al-awra‘). However, if there are two who are equal in
these matters, then the seeker of an edict can choose whomsoever he wishes
of the two; and if one of them is preferred in regard to all aspects, then action
is determined through the one who is preferable; and if both of them are
preferred due to their possession of a quality, then the strongest opinion is to
adopt the statement of the most learned.

7 Discussion Seven: On the Ediction (i{fta’) of One Who is not a
Skilled Practitioner of Juristic Reasoning

If one who is not a skilled practitioner of juristic reasoning makes an edict,
inasmuch as he is relating from the skilled practitioner of juristic reasoning,
and if he is relating from the deceased, then it is not permissible to adopt his
statement, since the deceased has no view—for consensus (al-jma°) cannot be
established in disagreement with him while he is alive, but can be established
after his death—and if he is relating from a living skilled practitioner of juristic
reasoning, then if he heard it from him directly, the most favoured opinion is
that it is permissible to act thereby, and if he finds it in a document, and it is a
reliable source, then the most favoured opinion is that it is also permissible to
act thereby, otherwise not.

8 Discussion Eight: On the One Who has not Attained the Degree of
Juristic Reasoning (al-ijtihad)

The most favoured opinion is that it is permissible for the scholar who has
not attained the degree of juristic reasoning to seek an edict when an incident
occurs for him.
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CHAPTER TWELVE: ON JURISTIC REASONING AND ITS DEPENDENTS 235

The skilled practitioner of juristic reasoning who has no overwhelming
probability on a ruling, according to the opinion of Muhammad b. al-Hasan,
it is permissible for a scholar to comply with the conclusions of the most
learned. It is said that it is permissible in the matter, which is specific to him,
insofar as if he engaged with juristic reasoning the time would lapse for him.
This is a very good opinion because he is charged to practice juristic reason-
ing, and if he should not [then] he would have sinned. We have allowed him
to comply with the conclusions of the skilled practitioner of juristic reason-
ing only in the case of constrained time, due to necessity.

9 Discussion Nine: On the Presumption of Continuity (al-istishab)

The most favoured opinion is that this is a legal proof, because: that which
remains, in the state of its existence, is needless of the effective (al-muaththir),
otherwise it would necessitate the realisation of the realised, and so its exist-
ence is more appropriate for it otherwise it would be in need; the consensus of
the jurists (al-fugaha’), that when a ruling has been realised and then a doubt
(al-shakk) occurs [as to] whether something has happened that eliminates it
or not, then [in such a case] it is obligatory that the ruling remain as it were
foremost. If it were not for the doctrine on the presumption of continuity then
there would be a preferment for one of the two possible sides without a pre-
ferrer.

If this is understood, we can see why people have disputed whether or not
there is evidence for the negation (al-nafi);” some people are of the opinion
that there is no evidence thereupon; if what they intend by this is the knowl-
edge of the absence of the original then the probability of its remaining is
obligated in the future, and that is right; and if what they intend is other than
that, then that is void because knowledge (al-ilm), or probability (al-zann)
about the negation (al-naf?), must have evidence.

6 For a thorough analysis of this, see al-Razi, Fakhr al-Din Muhammad b. ‘Umar, al-Mahsul ila
m al-usul, vol. v1, pp. 121—22.

7 Here ‘Allamah is alluding to the concept of istishab al-‘adam al-asli, which is presumption
of the original absence. For further details see al-Razi, al-Mahsul ila ilm al-usal, vol. v1, pp.

121-2.
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Epilogue

Therefore, let this be the last of what we have mentioned in this introduction.
Praise be to God for bringing us to what we aimed and for the realisation of
what we intended. Blessings and peace be upon the most noble of the proph-
ets, Muhammad, the Chosen One, and his pious descendants.

The humble servant in need of the mercy of his Kind Lord, Hartin b.
al-Hasan b. ‘Ali of Tabaristan concluded the application of ink onto the blank
pages on Monday the twenty-first day of the blessed month of Shaban in
the year seven hundred, whilst praising God, and invoking blessings on His
Prophet Muhammad and all his descendants.
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First colophon of Mabadi’ al-wusul ila ilm al-usal; Mar‘ashi Library, Qum, Iran,
figh, kalam, ‘arabi, 49. 93 fols., 130 x 18 mm. Date of Completion: 21 Sha‘ban 700
AH/1301 CE. Symbol in app. crit.: |
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MS. 1 Last Colophon of Mabadi’ al-wusial ila ilm al-usal; Mar‘ashi Library, Qum, Iran,
Jigh, kalam, ‘arabi, 49. 93 fols., 130 x 18 mm. Date of Completion: 21 Sha‘ban 700
AH/1301 CE. Symbol in app. crit.: |



G AV i oy 1 A il Gl Y1 A0 B

e
J_ﬁ:\w‘y\?—} C)Lﬂj‘()l:&h.)\i&{l@ fé:y (gq\{)ﬂ:(
Sl 512 G el gl Ol L \é‘ o
Ay a2 als Sl i e elle il 4\39/57
57 ol et 4 Gl s £

A\'V\b}bjié{‘ﬁ"

aail) Jpol 3 gl oS
Do 2l bW sy 650 it 4
e g Al geedizd! bl gimed) LK)
C3ldly Jsladlly JLadll 63 ¢ A Vs s V1 aske
Oy S YIS o5ty ) Jlas S
U A g B Al 1 Gy (1 ) i gl

A, sl g}u\ygfiw}a&i}
W w\ Ol b ezl Gl )
NFT S b e el el S S filas

037 1l o Af iy s ol 5l Al et
aslaly od ulj AN Lgf\(\ b d'i
ok agty B S5 02T U1l e G USTI
oe sl d Sy ades 45 Je oy
2S5 ol ) ol LSO it (g
ooy o B oy (3 Lo Tl gl oy 02



First colophon Mabadt al- wusul ila ilm al-usul; Astanah-yi Quds- 1Radaw1 Library,
Mashhad, Iran, usi/, 2947. 30 fols. Date of Completion: Ramadan 702 AH/1303 CE.
Symbol in app. crit.: &
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MS.2 Last colophon, Mabad al-wusu l la lm al usul; Astanah-yi Quds-i Radaw1 Library,
Mashhad, Iran, usul, 2947. 30 fols. Date of Completion: Ramadan 702 AH/1303 CE.
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First colophon, Mabadi’ al-wusul ila im al-usal, Mar‘ashi Library, Qum, Iran,
kalam, usul, ‘arabi, 4. 144 fols., 110 x 183 mm. Date of Completion: 21 Ramadan
703 AH/1304 CE. Symbol in app. crit.: z
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Last colophon, Mabadi’ al-wusil ila ilm al-usal, Mar‘ashi Library, Qum, Iran, kalam,
usul, ‘arabi, 4. 144 fols., 110 x 183 mm. Date of Completion: 21 Ramadan 703
AH/1304 CE. Symbol in app. crit.: z
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MS. 4 First colophon, Mabadi’ al-wusul ila ‘ilm al-usil, British Library, London, Or. 10963,

Date of Completion 1 Rajab 715 AH/1315 CE. Symbol in app. crit.: >
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MS.5 Last page, Mabadi’ al-wusul ila ‘ilm al-usul, Kashif al-Ghita’ Foundation, Najaf, Irag,

usul al-figh, ‘arabi, 7954. 80 fols. Date of completion 1021 AH/1612. Symbol in app.
crit.: »
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First page, Mabadi’ al-wusil ila ilm al-usal, Kashif al-Ghita’ Foundation, Najaf, Iraq,
usul al-figh, ‘arabt, 7954. 8o fols. Date of completion 1021 AH/1612. Symbol in app.
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MS.6 Last page, Mabadi’ al-wusiul ila ‘ilm al-usul, Kashif al-Ghita’ Foundation, Najaf,
Iraq, usul al-figh, ‘arabi, 797. 24 fols.Date of completion 1251 AH/1835. Symbol
in app. crit.: b
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MS.6 First page, Mabadi’ al-wusil ila ilm al-usal, Kashif al-Ghita’ Foundation, Najaf, Iraq,
usul al-figh, ‘arabi, 797. 24 fols.Date of completion 1251 AH/1835. Symbol in app.
crit.: b
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