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1
Introduction

The ninth, tenth, and eleventh centuries witnessed the rise and consolidation of the classical Sunni legal
madhhabs, generally termed "schools of law" in Western scholarship on Islam. As is well known, in this
process four madhhabs, the Hanafi, Maliki, Shafi'i, and Hanbali, came to be accepted as standard, with
recognized legal traditions going back, at least in theory, to their eponymous founders, Abu Hanifah, Malik,
al-Shafi'i, and Ahmad b. Hanbal, jurists of the eighth and ninth centuries. Other legal traditions that arose
during this period, such as the Zahiri and Jariri madhhabs, were weeded out during this process of
consolidation, and had died out by the end of the eleventh century. The consolidation of the madhhabs went
hand in hand with the jurists' establishment of dominance over Islamic religious discourse and institutions.
They made strong arguments for their exclusive religious authority, particularly at the expense of the
authority of theologians, hadith experts, and the caliphs. The jurists used the institution of the madhhab as a
means to establish their exclusivity and theoretical autonomy from outside powers, such as the rulers and the
caliphs. In order for a Muslim to attain a position of religious authority and to voice recognized opinions on
religious topics, he had to complete a legal education in one of the recognized madhhabs and gain acceptance
by master jurists as a qualified legal scholar. With the establishment of mosque-hostel (masjid-khan)
complexes in the tenth century and madrasahs, endowed colleges of law, in the eleventh, the jurists
established control over Islamic educational institutions, which regularly excluded the natural and
philosophical sciences and ensured the law its pride of place among the Islamic sciences.1

1 See George Makdisi, The Rise of Colleges (Edinburgh: Edinburgh University Press, 1981); idem, The
Rise of Humanism in Classical Islam and the Christian West (Edinburgh: Edinburgh University Press,
1990), 1-59; Christopher Melchert, "The Formation of the Sunni Schools of Law, Ninth-Tenth
Centuries C.E." (Ph.D. diss., University of Pennsylvania, 1992).
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prerogatives." In Eliash's view, the Occultation is a time of suspended religious authority. During this
period, the mujtahids have been providing some leadership of the community, but their entire legal system is
a temporary measure, and the ruling of the mujtahid is "as fallible as any other human deed."23 The best the
mujtahids can hope to do is to institute rulings for the common good, to the best of their ability, while the
Shiite community awaits the return of the Hidden Imam. Eliash believes that in Shiism in general, justice is
reserved for the Utopia at the end of time, and meanwhile, no human efforts have any authoritative basis.

Investigation of the Shiite Legal Tradition

While there has been a steady flow of important works from the Shiite tradition since the nineteenth
century, as lithograph editions were published in Iran and India, Western scholarship on Islam has tended
to concentrate heavily on Sunnism and has relatively neglected the Shiites.24 In 1871-72, Amédée Querry
translated Sharai'i' al-Islam, a manual of Twelver Shiite law by the thirteenth-century scholar al-Muhaqqiq
al-Hilli (d. 676/1277), and Ignaz Goldziher and Rudolf Strothmann published a number of important studies
on Shiism in the late nineteenth and early twentieth centuries, but these stand out as exceptional efforts.
Until recently, the only general introduction to the topic available in a Western language was Donaldson's
1933 work, The Shi'ite Religion. As recently as 1979, Joseph Eliash could write that the field of Twelver Shiite
jurisprudence remained "all but unknown." Since the 1970s, significant progress has been made in the study
of Shiism and a number of substantial studies have been completed. Agha Buzurg's monumental catalogue
of Shiite works, al-Dhari'ah ila tasanif al-shi'ah, has provided an invaluable tool for research on the Shiite
legal tradition in addition to other areas of Shiite thought. Quite thorough introductory presentations are
now available in English, including Heinz Halm's Shiism and Moojan Momen's An Introduction to Shi'i Islam.
In the field of law, perhaps the most important work to appear has been Modarressi's Introduction to Shi'i
Law; it provides the best summary to date of the history of Shiite law and legal theory available in a
European language in addition to an extensive bibliography of Shiite legal works. Kohlberg's work on Radi
al-Din Ibn Tawus (d. 664/1266) is not only a thorough analysis of the methods of this thirteenth-century
scholar but also an important resource for investigation of earlier scholarship in the Twelver tradition.
Löschner made the first systematic presentation of Twelver legal theory

23 Ibid., 14, 15, 21, 23.
24 See Etan Kohlberg, "Western Studies of Shi'a Islam," in Shi'ism, Resistance, and Revolution, ed.
Martin Kramer (Boulder, Colorado: Westview Press, 1987), 31-34.
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philosopher or theologian must have spent a lifetime studying the works of al-Dawwani and others.161 In
one of his legal textbooks, al-Shahid al-Thani advises that the legal scholar does not have to expend a great
deal of effort studying the methods of logical proof (shara'it al-dalil), for most of the relevant information is
contained in the shorter works on usul al-fiqh, such as al-'Allamah al-Hilli's work Tahdhib al-wusul and the
Mukhtasar of Ibn al-Hajib.162 That Twelver Shiite jurists studied al-Sharh al-'Adudi from the fourteenth
until the late eighteenth century and wrote such a substantial number of commentaries on the work
demonstrates the extent of the madhhab system's influence on Shiite legal education and indicates a more
than coincidental or random link between Shiite jurisprudence and the Shafi'i madhhab in particular.

Al-'Allamah's work Tahdhib al-wusul, which became a standard textbook of usul al-fiqh in the Shiite
curriculum, was considered by a seventeenth-century Shiite scholar to be a product of the Sunni tradition of
usul al-fiqh works.163 Ibn Kathir mentions that he examined one of al-Hilli's works on usul al-fiqh besides
the commentary on Ibn al-Hajib's work, although he does not give the exact title: "I have seen two volumes
by him on usul al-fiqh, written according to the method of al-Mahsul and al-Ihkam. It was quite good (fa-l
ba's biha), for it contained extensive citations (naql kathir) and excellent explanations (tawjih jayyid)."164
The work in question must have been one of al-Hilli's works on Shiite usul al-fiqh, probably Nihayat al-wusul
ila 'ilm al-usul, his most extensive discussion of legal methodology, which he completed on 8 Ramadan 704/4
April 1305.165 Coming from a Sunni jurist, Ibn Kathir's comparison of al-Nihayah with the Shafi'i usul al-
fiqh texts of Fakhr al-Din al-Razi and Sayf al-Din al-Amidi is high praise for a Twelver Shiite legal work.

Dissimulation and the Shiite Shafi'i Tradition

Dissimulation, or taqiyah, has played a major role in the Shiite Shafi'i tradition.166 The Shiite jurists
introduced above often concealed their true beliefs and modified their identities in order to participate more
fully in Sunni education and juridical institutions. While it is difficult to gauge from the historical record to
what extent they dissimulated, it is clear that many of the participants in this tradition studied and taught in
environments where open admis-

161 al-Karaki, Hidayat al-abrar, 95, 220.
162 Zayn al-Din al-'Amili, al-Rawdah al-bahiyah fi sharh al-lum'ah al-dimashqiyah, 10 vols. (Najaf:
Matba'at al-adab, 1967), 3: 65.
163 al-Astarabadi, al-Fawa'id al-madaniyah, 277-78.
164 Ibn Kathir, al-Bidayah wa'l-nihayah, 14: 125.
165 Schmidtke, Theology, 66.
166 On this topic, see Stewart, "Taqiyyah as Performance"; idem, "Husayn b. 'Abd al-Samad's
Treatise."
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sion of Shiite faith would have discredited them among their colleagues if not put them in grave danger.
That this danger was real is shown not only by the experiences of the two martyrs Muhammad b. Makki al-
Jizzini and Zayn al-Din al-'Amili but also by al-Tufi's loss of his teaching position, punishment,
imprisonment, and subsequent banishment. Particular methods that Shiite jurists adopted in their
performances of taqiyah may nevertheless be identified through careful reading of the sources. Salient
methods included the modification of one's name, particularly the nisbah, the adjectival appellation often
designating one's place of origin or residence. Al-Shahid al-Awwal, for example, avoided revealing his
nisbah al-Jizzini to his Sunni teacher al-Kirmani in Baghdad, instead using the nisbah al-Dimashqi.
Similarly, both Husayn b. 'Abd al-Samad al-'Amili and his son Baha' al-Din avoided using the nisbah al-
'Amili when addressing Sunni audiences, using instead the nisbah al-Harithi al-Hamdani derived from the
name of their reputed ancestor al-Harith b. 'Abd Allah al-A'war of the Arab tribe of Hamdan (d. 65/684-
85), a companion of 'Ali b. Abi Talib.167 On occasion, performers modified their genealogy (nasab) as well;
Baha' al-Din on at least one occasion claimed descent from the renowned Shafi'i jurist al-Ghazali.

Documents served as props for maintaining a Sunni identity. Many Shiite jurists, including al-Shahid al-
Awwal, 'Ali al-Karaki, al-Shahid al-Thani, Husayn b. 'Abd al-Samad al-'Amili, and Baha' al-Din al-'Amili,
assiduously collected ijazahs from Sunni scholars, and in a number of cases must have presented themselves
as Sunnis in doing so. For example, al-Shahid al-Awwal sent a written petition for an ijazah (istid'a') to the
Koran expert al-Jazari with his name signed "al-Shafi'i." Baha' al-Din al-'Amili also presented himself as a
Sunni when requesting an ijazah from Ibn Abi al-Lutf al-Maqdisi, the Shafi'i mufti of Jerusalem. In
addition, many Shiite jurists wrote books and treatises which were ostensibly Sunni in ideological content as
part of their performances of taqiyah. Husayn b. 'Abd al-Samad's Nur al-haqiqah wa-nawr al-hadiqah, which
he dedicated to the Ottoman sultan Suleiman in 945/1539, presents itself as a Sunni text written by a Shafi'i
author. The treatise al-Shahid al-Thani wrote in Istanbul for the Qadi al-'askar Muhammad b. Qutb al-Din
Qadi-zadah al-Rumi, when seeking an appointment in 952/1545, must have been similar. Yet another
ostensibly Sunni text is the treatise on tafsir Baha' al-Din al-'Amili probably dedicated to the Ottoman
sultan Murad III.

Much information concerning Shiite jurists who passed as Sunnis and the measures they adopted in doing so
has been lost, and much information has evidently been suppressed either by the claimants themselves or by
later scholars in the Shiite tradition. We know from Baha' al-Din's treatise on tafsir, from

167 On al-Harith, see al-Amin, A'yan al-shi'ah, 4: 365-70.
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the Chester Beatty MS of Husayn b. 'Abd al-Samad's work Nur al-haqiqah, and from other less direct
indications that Shiite jurists often suppressed information concerning the extent to which they dissimulated
their Shiite identity.168 This practice of course makes it more difficult to identify Shiite jurists who passed
as Shafi'is and to examine the methods they used in doing so. Careful examination of extant works and
documents, both published and unpublished, may nevertheless provide additional glimpses of the Twelver
Shiite tradition of participation in the Shafi'i madhhab.

Twelver Shiite Attraction to the Shafi'i Madhhab

The historical evidence presented above reveals a tradition of association with the Shafi'i madhhab on the
part of Twelver Shiite jurists that lasted from the beginning of the tenth until the seventeenth century and
probably beyond. Why, in the overwhelming majority of cases, Twelvers preferred association with the
Shafi'i madhhab in particular remains to be explained. Societal pressure to claim affiliation with one of the
Sunni madhhabs is clear, but if this were the only factor one would expect to find a more or less even
distribution of affiliations among the Shiites, determined, for the most part, by geographic origin or
opportunism. In a few cases, such circumstances may have been the determining factor. 'Imad al-Din and
Taj al-Din al-Ja'fari probably adopted the Hanafi madhhab expressly in order to benefit from Seljuk
patronage and gain positions as muftis. Al-Tufi, from the area of Sarsar near Baghdad, chose affiliation at a
very early stage with the Hanbali madhhab perhaps because that was the dominant madhhab in the
immediate vicinity. Jamal al-Din al-Afghani claimed affiliation with the Hanafi madhhab perhaps because
that was the leading madhhab in Ottoman Egypt and because to do otherwise would contradict the persona
he had constructed out of taqiyah. It was well known that Afghanistan, his supposed country of origin, was
entirely a Hanafi region. Al-Hurr al-'Amili reports that it would do no good for a Shiite scholar to claim to
be a Shafi'i in the Maghrib because the region was entirely Maliki. If adopted merely as a protective
measure to avoid accusations of heresy or religious deviance, one's choice of madhhab would of course be
influenced by the surrounding environment. Thus, the Kharijis of North Africa, for example, must have
claimed adherence to the Maliki madhhab when necessary.

Nevertheless, the examples of al-Tufi, the Ja'faris, and al-Afghani remain isolated cases in a long tradition
that spanned many centuries, political regimes, and social environments. The maintenance of such a strong
affiliation with the Shafi'i madhhab throughout the centuries and in different areas cannot be explained
merely as opportunism or an ad hoc safety measure. It

168 See Stewart, "Husayn b. 'abd al-Samad al-'Amili's Treatise."
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made sense, perhaps, for al-Ba'labakki, al-Jizzini, and al-Karaki to adopt the Shafi'i madhhab, for they lived
under Ayyubid and Mamluk rule when Shafi'ism was officially recognized by the government as the leading
madhhab.169 It would have been more advantageous, however, for Zayn a-Din al-'Amili and Husayn b. 'Abd
al-Samad to adopt the Hanafi madhhab, since to do so would have increased their opportunities to benefit
from Ottoman patronage. Similarly, the choice for earlier scholars, such as al-'Allamah al-Hilli, al-Mas'udi,
and Muhammad b. Ahmad al-Katib, to adopt the Shafi'i madhhab could not have been dictated merely by
the circumstances of their environment.

It is widely held by the Twelvers themselves that the Shafi'i madhhab is the closest to their own, particularly
with respect to the rulings on specific points of law. Writing in the late seventeenth century, Shihab al-Din
al-Karaki held that it was this similarity which attracted Shiite jurists to the Shafi'i legal tradition.170 This
claim seems based on a few salient legal issues and is not true in all areas of the law. Twelver Shiite law
occasionally agrees more closely with Hanafi or Hanbali law in certain areas such as dietary law or the law
of sales. Only extensive investigation may provide a more accurate assessment of the relationship between
the law of the madhhabs for particular periods, works, or legal topics; for the moment one should caution
that a blanket statement that the Shafi'i madhhab is the Sunni legal tradition closest to that of the Twelver
Shiites ignores the historical development of the law and risks anachronism. In addition, given the extensive
involvement of Twelver jurists in the Shafi'i madhhab just outlined, one might argue that the similarities
between Twelver and Shafi'i law developed over time as a result of exchange and borrowingin either
directionrather than arguing that the Twelver Shiite jurists chose affiliation with the Shafi'i madhhab
because that madhhab was from the beginning the closest to their own.

Ja'far al-Muhajir, one of the few modern scholars who have drawn attention to the tradition of affiliation
with the Shafi'i legal school among Twelver Shiite jurists, suggests that when Shiites were forced to hide
their true madhhab outside their own environment, they always pretended to be Shafi 'is and never members
in any other legal madhhab. This is not entirely the case, as the examples of 'Imad al-Din al-Ja'fari, Taj al-
Din al-Ja'fari, and al-Tufi show, but it is a reasonable generalization. He mentions as participants in this
tradition al-

169 Heinz Halm identifies the periods of Ayyubid and Bahri Mamluk rule in Egypt and Syriathat is,
from 549/1169 until 784/1382as the high point in the spread of the Shafi'i madhhab (Die Ausbreitung
der safi'itischen Rechtsschule von den Anfangen bis zum 8./14. Jahrhundert (Weisbaden: L. Reichert,
1974), 7.
170 al-Karaki, Hidayat al-abrar, 152-53; see also al-Hurr al-'Amili, al-Fawa'id al-tusiyah, 467, 470.

 

< previous page page_103 next page >



page_104

file:///E|/...welver%20Shiite%20Responses%20to%20the%20Sunni%20Legal%20System/0874805511/files/page_104.html[2010/03/03 05:02:55 nm]

< previous page page_104 next page >

Page 104

Ba'labakki, al-Shahid al-Awwal, 'Ali b. 'Abd al-'Ali al-Karaki, and Baha' al-Din al-'Amili. The only reason
Ja'far al-Muhajir proposes to explain this phenomenon is al-Shafi'i's reputation for Shiite sympathies.171
Indeed, Twelvers widely hold that al-Shafi'i himself was sympathetic to the Shiites and particularly revered
the descendants of the Prophet. The sixteenth-century Iranian scholar Mirza Makhdum al-Shirazi holds
that the Shafi'is were well known for their love of ahl al-bayt, and Ibn al-Nadim states in al-Fihrist that al-
Shafi'i was a staunch Shiite (wa-kana'sh-Shafi'iyu shadidan fi 't-tashayyu').172 Several selections of poetry
attributed to al-Shafi'i are cited as evidence of his reverence for the descendants of the Prophet, particularly
the following verse, which uses the pejorative term rafidi ''(heretic) Shiite" in a positive sense:

in kana rafdan hubbu ali Muhammadin 
            fa-l-yashhad ith-thaqalani anni rafidi

"If love for Muhammad's family is Shiite heresy (rafd), then may jinn 
            and men alike bear witness that I am a Shiite heretic (rafidi)."173

Al-Muhajir remarks that, given al-Shafi'i's attachment to ahl al-bayt, the Shiite jurist would not feel that by
pretending in this way he had undertaken something that was beyond his power.174 This statement suggests
the possibility that by claiming allegiance to al-Shafi'i, Shiite jurists could intend, by a sort of mental
reservation or verbal ambiguity, that they shared his allegiance to ahl al-bayt, rather than confessing
literally that they were Sunni jurists, though of course that would be the meaning understood by their Sunni
interlocutors. Shafi'i's reputed special reverence for the descendants of the Prophet, however, is not a
sufficient explanation. The Zaydis loved ahl al-bayt just as much as the Twelvers, yet this did not prevent
them from preferring association with the Hanafi madhhab over the Shafi'i madhhab. If al-Shafi'i's reputed
Shiite tendencies were the deciding factor in determining the choice of the Shafi'i madhhab, one assumes that
the Zaydis would have made the same choice.

Shiite jurists' affiliation with the Shafi'i madhhab was a tradition, and not simply a series of coincidences.
The participants in this tradition were aware that they were following the example of their predecessors,
who included some of the most brilliant scholars in Shiite legal history. It could not have been otherwise;
they were careful historians of the journeys, studies, and works of their

171 al-Muhajir, Sittat fuqaha' abtal, 54-55.
172 Mirza Makdum al-Shirazi, "al-Nawaqid fi al-rawafid" (MS, Princeton University Library, Garrett
Collection 2629), 139b; Ibn al-Nadim, al-Fihrist, 309.
173 al-Subki, Tabaqat al-shafi'iyah, 1: 299; al-Khwansari, Rawdat al-jannat, 7: 261-63.
174 al-Muhajir, Sittat fuqaha' abtal, 54-55.
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predecessors and expended great efforts to collect the ijazahs, notes, and other texts that documented their
careers. Al-Shahid al-Awwal must have been aware of al-'Allamah al-Hilli's Shafi'i legal studies, and 'Ali b.
'Abd al-'Ali al-Karaki knew he was following the example of al-'Allamah al-Hilli and al-Shahid al-Awwal,
and so on. These scholars, as well as al-Shahid al-Thani, Husayn b. 'Abd al-Samad, and Baha' al-Din al-
'Amili, were consciously participating in an established tradition which they knew had existed for centuries.
In order to explain the Twelver Shiite attraction to the Shafi'i madhhab, one must go back to the beginning
of the tradition and examine its early participants who chose that affiliation in particular.

Affiliation with the Shafi'i madhhab among Twelver or Imami Shiites goes back to the tenth century in
Baghdad, as the examples of al-Mas'udi and Muhammad b. Ibrahim al-Katib demonstrate. Particularly in
Baghdad itself, Hanbalis were the great enemies of the Shiites and a constant thorn in their side. Their
intolerance would have precluded Shiite participation in the Hanbali madhhab at that time. The Zahiri
madhhab was dwindling, and became extinct in the east in the eleventh century. The same was true of the
Jariri madhhab, of which some of the latest representatives were the judge al-Mu'afa al-Nahrawani (d.
390/1000) and the deputy judge Ibrahim b. Makhlad (d. 410/ 1020).175 The Maliki madhhab as well began
waning in the east during this period. The real choices open to Shiites in Baghdadand in Syria, Iraq, and
Iran in generalwere the two largest and strongest madhhabs in the region: the Shafi'i and the Hanafi. As
mentioned, the Zaydis tended to side with the Hanafis and the Twelvers with the Shafi'is.

One might suppose that the Twelvers sided with the Shafi'is because the Abbasid caliphs, their Turkish
soldiery, and the subsequent regimes of the Ghaznavids, the Seljuks, and the Ottomans, all more or less
enemies of the Shiites, traditionally supported the Hanafi madhhab, and the Shiites naturally chose the
opposite. This supposition, however, would fail to explain why the Zaydis, who opposed the Abbasid caliphs
as much if not more fervently than did the Twelvers, ended up affiliating with the Hanafi madhhab. If
opposition to the official madhhab of the Abbasids were the key issue, this alliance would not have occurred.
It is true that the Buwayhid amirs lent some support to the Shafi'is at the expense of the Hanafis, which may
be taken as evidence that the Shiites preferred to deal with the Shafi'is among the Sunni legal schools.176 In
particular, shortly after the Buwayhid conquest of Iraq, Abu al-Sa'ib 'Utbah b. 'Ubayd Allah (d. 350/961)
became the first Shafi'i to be appointed qadi of Baghdad, serving from 338/949-50 until his death. Before
then, the qadi had always been a Hanafi. During the period of Buwayhid control over Baghdad, the

175 Melchert, "Formation of the Sunni Schools of Law," 333.
176 Heribert Busse, Chalif und Grosskönig (Weisbaden: Franz Steiner, 1969), 432.
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qadi of Karkh, the Shiite quarter, was generally a Shafi'i. Holders of this office included Muhammad b.
Muhammad Ibn al-Daqqaq al-Baghdadi (d. 392/1002), al-Baydawi (d. 424/1033), and Abu al-Tayyib Tahir
b. 'Abd Allah al-Tabari (d. 450/1058).177

The main reason, it appears, for the Twelvers' decision to follow the Shafi'i madhhab rather than the Hanafi
madhhab was their traditional rejection of and deep-seated aversion to qiyas or analogy, which they
associated primarily with the Hanafi madhhab and very strongly with Abu Hanifah himself. Hanafi
jurisprudence was characterized by the extensive use of ra'y, literally "opinion," and hence its adherents
were often labeled ashab al-ra'y as opposed to ashab al-hadith. The Twelvers traditionally viewed the use of
ra'y with regard to Islamic legal issues as reprehensible and invalid. They had inherited strong warnings
against the use of analogy from their imams, and in particular from Ja'far al-Sadiq.178 Al-Kulayni's
collection of hadith, al-Kafi, compiled in the early tenth century, includes a section which rejects the use of
ra'y and qiyas.179 Al-Tusi relates that the Shiites know through reliable sources that the Imams Muhammad
al-Baqir and Ja'far al-Sadiq both rejected qiyas.180 Al-Shaykh al-Mufid, al-Sharif al-Murtada, and al-
Shaykh al-Tusi all rejected the methods of ra'y, ijtihad, and qiyas as being equivalent to arbitrary personal
opinion. They considered the Hanafis the chief representatives of unbridled use of arbitrary personal
opinion in the law and held that they preferred rational considerations to scriptural texts. They could
therefore not justify association with the Hanafi madhhab.

The Twelvers' aversion to the Hanafi madhhab and Abu Hanifah himself is quite clear during the Buwayhid
period, and spawned literature devoted solely to denigrating the person of Abu Hanifah along with his legal
methods. Al-Sharif al-Murtada criticized Abu Hanifah for arriving at opinions through ra'y without offering
any textual evidence or precedents.181 Al-Shaykh al-Mufid wrote a work entitled al-Shaykh al-dall ("The
Erring Master"), in which he recounted the disgraces (fada'ih) of Abu Hanifah.182 In his treatise al-Masa'il
al-saghaniyah, he compares Abu Hanifah unfavorably to Ja'far al-Sadiq and claims that he willfully
contradicted the Prophet, agreeing instead with the devil. He describes Abu Hanifah as "al-Nu'man, who is
universally held to be outside the pale of faith" (al-Nu'man al-mariqu bi'l-ijma'i 'an il-iman).183 Shiite
accounts, perhaps apocryphal, depict Ja'far al-Sadiq, the sixth

177 Halm, Ausbreitung, 157.
178 Zysow, "Economy of Certainty," 498.
179 al-Kulaynni, al-Kafi, 1: 54-59.
180 al-Tusi, 'Uddat al-usul, 263.
181 al-Murtada, al-Intisar, 3.
182 Ibn Shahrashub, Ma'alim al-'ulama', 101.
183 al-Mufid, al-Masa'il al-saghaniyah, 15-6.

 

< previous page page_106 next page >



page_107

file:///E|/...welver%20Shiite%20Responses%20to%20the%20Sunni%20Legal%20System/0874805511/files/page_107.html[2010/03/03 05:02:57 nm]

< previous page page_107 next page >

Page 107

imam, debating with Abu Hanifah and criticizing him for the use of analogy in religious matters.184 A
Shiite account from the seventeenth century reports that Abu Hanifah was so determined to adopt legal
positions contrary to those of Ja'far al-Sadiq that he wanted to know whether the imam closed his eyes or
opened them when he performed ruku' so that he could espouse the opposite opinion.185 While one may
question the authenticity of such reports, the Twelver aversion to analogy clearly dates back at least to the
ninth century, and the acerbity of al-Shaykh al-Mufid's criticisms of Abu Hanifah is striking.

Twelver jurists apparently preferred the more traditionalist methods of the Shafi'is, who did not give
rational considerations such free rein and relied heavily on scripture, especially hadith reports. In their
view, the jurists in the Shafi'i tradition took a more moderate position on the relationship of reason to
revelation. The Shafi'i madhhab included a traditionalist branch that allowed for the adoption of a
circumspect position with regard to analogical reasoning compatible with the Shiite jurists' own ideology.
The antirationalist Zahiris, who rejected qiyas altogether, came out of Shafi'i circles and in a way
represented the extreme traditionalist wing of the Shafi'i madhhab.186 Schacht observes that al-Shafi'i
recognized qiyas only begrudgingly and felt that it left too much room for human authority to shape the
interpretation of Islamic law.187 Later Shafi'i scholars who adopted a strong traditionalist position include
al-Khatib al-Baghdadi (d. 463/1071), the well-known jurist and hadith expert. He asserts in his presentation
of usul al-fiqh that there are only three sources of the lawthe Koran, the Prophet's sunnah, and consensusand
that qiyas is acceptable only if used in severely restricted circumstances.188 It was probably this factor,
above all, that made the Shafi'i madhhab look most appealing to the Twelvers.

The Twelvers' choice of affiliation with the Shafi'i madhhab was already established in the tenth century.
This may be gathered from the Twelver jurists' rejection of the work of Ibn al-Junayd al-Iskafi. Ibn al-
Junayd was a prolific Shiite jurist who lived and taught in Baghdad in the generation before al-Shaykh al-
Mufid, but whose works were repudiated and for the most part ignored by the later Twelver legal tradition.
He wrote a twenty-volume work on Shiite law entitled Tahdhib al-shi'ah li-ahkam al-shari'ah and arranged
according to the method of the jurists ('ala tariqat al-fuqaha). It must have been the most advanced work on
Shiite law at the time. He accepted the concepts of

184 For example, see the exchange Ignaz Goldziher reports in Die Zâhirîten (Leipzig: O. Schulze,
1884), 15.
185 Ni'mat Allah al-Jaza'iri, Zahr al-rabi' (Beirut: Mu'assasat al-balagh, 1990), 602.
186 Goldziher, Zâhirîten; idem, The Zahiris, trans. W. Behn (Leiden: E. J. Brill, 1971).
187 Schacht, Muhammadan Jurisprudence, 122.
188 al-Khatib al-Baghdadi, al-Faqih wa'l-mutafaqqih, 1: 54, 177, 178-216.
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qiyas and ijtihad, and wrote works entitled The Removal of Distortion and Deception for Gullible Shiites
Concerning Analogical Reasoning (Kitab kashf al-tamwih wa'l-ilbas 'ala aghmar al-shi'ah fi amr al-qiyas) and
Disclosing Traditions from the Imams Concerning Ijtihad that Our Stubborn Opponents Have Suppressed (Kitab
izhar ma satarahu ahl al-'inad min al-riwayah 'an a 'immat al-'itrah fi amr al-ijtihad).189 According to al-
Shaykh al-Mufid, Shiite scholars rejected his works and did not pay any attention to them because of his use
of qiyas; al-Tusi makes a similar statement.190 Ibn al-Junayd was accepted to a certain extent much later by
such jurists as al-'Allamah al-Hilli, but by then most of his works had been lost. Ibn al-Junayd's legal
opinions cited in later works such as al-'Allamah al-Hilli's work on Shiite khilaf, Mukhtalaf al-shi'ah, show
that he made wide use of analogy and often agreed with Hanafi positions. It seems likely that he had studied
Hanafi law extensively. According to al-Mufid's Hanafi interlocutor in al-Masa'il al-saghaniyah, Ibn al-
Junayd plagiarized his works from Hanafi jurists with Mu'tazili leanings.191 This accusation corroborates
the idea that Ibn al-Junayd had established some sort of affiliation with the Hanafi madhhab. The shape the
Twelver legal tradition was to take over the next several centuries was determined by the Buwayhid jurists
al-Shaykh al-Mufid, al-Sharif al-Murtada, and al-Shaykh al-Tusi. Their rejection of Ibn al-Junayd's work,
which prevented his acceptance as an authority in the Twelver tradition, shows the importance in their legal
ideology of the rejection of analogy and, with it, association with the Hanafi madhhab and Hanafi methods of
jurisprudence.

Ibn al-Junayd worked in, if not established, a tradition of Shiite jurisprudence with close associations with
the Hanafi madhhab. As it turns out, this tradition was cut off in the history of Twelver law by the end of the
tenth century. The same tradition, however, began at roughly the same time and flourished among the
Zaydis. Already in the tenth century, Zaydi jurists opted for affiliation with the Hanafi madhhab just as
Twelver Shiite jurists opted for affiliation with the Shafi'i madhhab. Among the participants in the Zaydi
Hanafi tradition was the Zaydi Imam Abu 'Abd Allah al-Da'i Muhamad b. al-Hasan b. al-Qasim (d.
360/970-71), who studied law with the famous Hanafi jurist Abu al-Hasan al-Karkhi in Baghdad.192 The
involvement of Zaydis with Mu'tazilism, which was closely associated with the Hanafi legal madhhab, is
evident in that the Zaydi scholar Sayyid Manakdim Ahmad al-Husayni (d. 425/1034) wrote a commentary
on the Mu'tazili theology of al-Qadi 'Abd

189 al-Tusi, Fihrist kutub al-shi'ah, 160; al-Najashi, Kitab al-rijal, 301.
190 al-Mufid, al-Mas'il al-saghaniyah, 18; al-Tusi, Fihrist kutub al-shi'ah, 160.
191 al-Mufid, al-Masa'il al-saghaniyah, 17.
192 Ibn al-Murtada, Kitab Tabaqat al-mu'tazilah, 113-14.
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al-Jabbar.193 Both the Twelvers and the Zaydis maintained these traditions for many centuries, even under
circumstances which would have dictated otherwise.

Conclusion

From the tenth until the seventeenth century, a series of Twelver Shiite jurists, including a number of the
most accomplished and innovative thinkers in the history of Twelver jurisprudence, maintained a tradition
of participation in the Shafi'i madhhab. While the historical record of this tradition is spotty, and many
traces of it have been lost, neglected, or covered up, it remains discernible in biographical sources. Twelver
Shiite jurists did not merely study an occasional work with a teacher who happened to be affiliated with the
Shafi'i madhhab. They participated extensively in the system of Sunni legal education and in the institutions
of the madrasah and the madhhab. They attended advanced courses in law with the leading Shafi'i jurists of
their day, studying the standard texts of Shafi'i law and legal methodology. Ijazahs they collected proved
their competence in Shafi'i law and other fields and preserved information about the background of their
Sunni teachers. Indeed, some Shiite jurists taught as recognized professors of Sunni Islamic law, served as
legal authorities in Sunni circles, and wrote well-received works on the Islamic sciences within the Sunni
traditionin most cases by performing taqiyah, or religious dissimulation, establishing and maintaining
affiliation with the Shafi'i madhhab while holding to Shiite beliefs inwardly. It is difficult to gauge from
extant sources how dangerous it was for them to admit their Shiite allegiances to teachers, colleagues, or the
public in general, or how they negotiated their identity successfully while claiming membership in the Shafi'i
madhhab. In any case, it is clear that many participants in the Shiite Shafi'i tradition became accomplished
Shafi'i jurists after spending years of study to attain that competence. In doing so, they were following one
of the courses left open to Shiites by the Sunni definition of legal heresy and the Sunni system of legal
madhhabs. The Sunni doctrine of consensus threatened to exclude them from participation in the elaboration
of Islamic law on the grounds that their tradition did not constitute a recognized and legitimate legal
madhhab. They therefore chose affiliation with and participation in the Shafi'i madhhab as a way out of this
predicament, even though it often involved concealing or denying their Shiite ideological commitments.

193 Sayyid Manakdim Ahmad al-Husayni, Sharh al-usul al-khamsah, ed. 'Abd al-Karim 'Uthman
(Cairo: Matba'at wahbah, 1965). Al-Qadi 'Abd al-Jabbar was of course a Shafi'i rather than a
Hanafi, but he was an exception in this regard.
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in a European language.25 In addition, the publication of medieval Shiite works has accelerated in the last
two decades, especially through the efforts of the Ayat Allah Mar'ashi library in Iran.

The Iranian revolution of 1979 and the subsequent foundation of the Islamic Republic have made the world
acutely aware of the power and importance of the Twelver Shiite legal establishment. Recent works which
make the Shiite system of legal education, and particularly that of the center of learning at the city of Qum
in Iran, accessible to the educated Western reader include Fischer's Iran: From Religious Dispute to
Revolution and Mottahedeh's The Mantle of the Prophet: Religion and Politics in Iran.26 Nevertheless, the
workings of this complex system remain poorly understood and its history remains sketchy. Scholars have
sensed that the juridical system found in modern Shiism differs radically from that based on recourse to an
accessible imam that existed before the Occultation. These two faces of Shiite legal authority have created a
great deal of confusion in the literature precisely because of the desire to see them as logically, necessarily
linked. It is a common view that the modern legal system is somehow a mere extension of the system of
authority in place when the imams were present.

This shortcoming in scholarship on the history of the Shiite legal system has begun to be remedied. In his
1980 doctoral dissertation, Calder treats the historical development of the Twelver Shiite madhhab and the
establishment of the religious authority of the Twelver jurists. He identifies a trend toward greater and more
explicit claims to juridical authority, providing historical data for its establishment in the theoretical
discussion of specific areas of the law, including judgeship, the collection and distribution of zakat and khums
funds, the declaration of jihad, and the performance of Friday prayer. Beginning in the Buwayhid period,
the prominent jurists al-Shaykh al-Mufid, al-Sharif al-Murtada, and al-Shaykh al-Tusi began asserting the
authority of the qualified jurist (faqih) over particular areas of the law. These claims were built up and
extended in subsequent centuries, culminating in the theory of "general agency" (niyabah 'ammah) first
formulated in these exact terms by al-Shahidal-Thani (Zayn al-Din al-'Amili, d. 965/1558), though it was
prefigured in the

25 Dwight M. Donaldson, The Shi'ite Religion (London: Luzac & Co., 1933); Eliash,
"Misconceptions," 9; al-Tihrani, Agha Buzurg. al-Dhari'ah ila tasanif al-shi'ah, 26 vols. (Beirut: Dar
al-adwa', 1983); Heinz Halm, Shiism (Edinburgh: Edinburgh University Press, 1991); Moojan
Momen, An Introduction to Shi'i Islam (New Haven: Yale University Press, 1985); Hossein Modarressi,
An Introduction to Shi'i Law (London: Ithaca Press, 1984); Etan Kohlberg, A Medieval Muslim Scholar
at Work (Leiden: E. J. Brill, 1992); Harald Löschner, Die dogmatischen Grundlagen des si'itischen
Rechts (Cologne: Carl Heymanns Verlag, 1971).
26 Michael M. J. Fischer, Iran (Cambridge, Massachusetts: Harvard University Press, 1980); Roy
Mottahedeh, The Mantle of the Prophet (New York: Simon and Schuster, 1985).
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4
Adoption of Consensus:
The Foundation of the Twelver Shiite Madhhab

"It is not permissible for the Muslim Community to agree on an error."1
al-Shaykh al-Tusi (d. 460/1067)

The previous chapter described one type of reaction to the normative predicament facing the Shiites as a
result of the charge that they were violating the consensus. As we have seen, many Shiite jurists conformed
to consensus, at least outwardly, by adopting the Shafi'i legal madhhab. This chapter covers a second type of
reaction, the adoption of consensus. Scholars who followed this course, many of whom were also important
participants in the Shiite Shafi'i tradition, tried to adjust or remove the stigma itself, so they could profess
their true beliefs openly and participate as equals within the Islamic legal system without facing
discrimination, persecution, or rejection. The strategy they adopted was to establish a Twelver Shiite legal
madhhab on a par with the Sunni madhhabs. The first major step or the key theoretical operation in doing so
was to accept the principle of consensus. In order to be accepted as equal members within the Sunni legal
system, the Shiite jurists had to accept the general norms on which that system was based. They had to
adjust these norms, however, in order to be accepted without assimilating, giving up their religious identity.
They embraced the concept of consensus while at the same time arguing that the Sunnis should recognize
the Shiite legal tradition and take their jurists' legal opinions into account. The claim that the Twelver Shiite
legal system represents a legal madhhab not only implies that Shiism has a structure of legal authority which
conforms to that of the Sunni jurists' con-

1 al-Tusi, 'Uddat al-usul, 232.
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ception of legal authority but also that it can be accepted as a legitimate alternative within the circle of
Islamic orthodoxy.

Twelver Shiism as a Coordinate Madhhab

The conception of Twelver Shiism as a fifth madhhab has occasionally surfaced as an important issue in the
history of the Islamic world. Twelver and Zaydi Shiite law were accepted as orthodox in 1959 at al-Azhar.2
Nadir Shah Afshar, who ruled Iran from 1148/1736 until 1159/1747, attempted to have Twelver Shiism
accepted as the Ja'fari madhhab. He tried several times to get the Ottoman sultan to recognize Shiism as a
fifth madhhab and permit an additional Persian amir al-hajj to lead pilgrims to Mecca. After conquering
Iraq, Nadir Shah arranged a debate in Najaf on 25 Shawwal 1156/12 December 1743 between Sunni and
Shiite scholars of his realm, at which the Shiite scholars renounced what were perceived as heretical
opinions.3 Nadir Shah's short-lived policies regarding this matter are usually interpreted as a ploy designed
to quell dissidence among the Sunni Afghanis and others in his army and to defuse Ottoman hostility toward
Iran. It is not generally recognized that the concept of the fifth madhhab had any prior recognition within
Shiism or that it had any sound basis in Shiite theory or scholarship. In fact, it is often portrayed as being
completely inconsistent with Shiite views.4

The concept of the fifth madhhab is considerably older within Shiite tradition than is generally recognized.
Moreover, it has considerable support in Shiite legal theory. In the sixteenth century, the Shiite jurist Nur
Allah al-Shushtari referred to Twelver Shiism as constituting the Ja'fari madhhab and made a detailed
statement holding that the Shiite madhhab was equivalent to those of the Sunnis.5 Before that, al-Shahid al-
Thani reported that when he held his teaching position at the Nuriyah madrasah in Ba'labakk ca. 953-
54/1546-47 he taught law there according to the "five madhhabs" (fi al-madhahib al-khamsah),

2 For an overview, see F R. G. Bagley, "The Azhar and Shi'ism," Muslim World 50 (1960): 122-29;
Muhammad Taqi al-Qummi, "Qissat al-taqrib," Risalat al-islam, 11 (1959): 348-59; Kate Zebiri,
Mahmud Shaltut and Islamic Modernism (Oxford: Clarendon Press, 1993), 24-27, 36 n. 96. The
Egyptian scholar Mahmud Shaltut, who served as rector of al-Azhar between 1957 and 1963,
recognized the Zaydi and Twelver Shiite legal traditions as orthodox and included them in the
curriculum of al-Azhar in 1959. His fatwa proclaiming this decision was published in Risalat al-islam,
11 (1959): 227-28. With the end of Shaykh Shaltut's tenure as rector of al-Azhar and increased Saudi
influence over the institution, the acceptance of the Shiite legal traditions has fallen by the wayside.
'Abd al-Halim Mahmud, the rector of al-Azhar between 1973 and 1978, was much less accepting of
the Shiite legal tradition.
3 The section of al-Suwaydi's work which treats the events surrounding the debate as well as the debate
itself has been printed as Mu tamar al-Najaf (Cairo: al-Matba'ah al-salafiyah, 1973). It was first printed
under the title al-Hujaj al-qati'ah l'ittifaq al-firaq al-islamiyah (Cairo: Matba'at al-sa'adah, 1905).
4 Laurence Lockhart, Nadir Shah (London: Luzac & Co., 1938), 99-101, 279.
5 Rizvi, Socio-Intellectual History, 1: 365-67.
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meaning the four Sunni madhhabs and the Twelver Shiite madhhab.6 Several centuries earlier, Ibn Da'ud al-
Hilli (d. ca. 740/1340) wrote Khilaf al-madhahib al-khamsah, apparently dealing with the points of law
disputed between the four Sunni madhhabs and the Twelver Shiite madhhab.7 The term thus appears by the
fourteenth century in the writings of Twelver jurists.

Nevertheless, the concept of a Twelver Shiite legal madhhab parallel to the Sunni madhhabs dates back still
further. Without citing specific sources, Claude Cahen writes of the Twelver Shiite scholars of the Buwayhid
period, "It is said that at this moment when the four schools remaining to the Sunnis were beginning to be
defined by them as exclusively orthodox, they would have wished that their form of Shiism might be
recognized in the heart of the umma as a sort of fifth authorized school." This statement, while expressing a
legitimate idea, is anachronistic.8 The terms "the fifth madhhab" or "the five madhhabs" were not used
during the Buwayhid period for the simple reason that the idea that there were only four Sunni madhhabs,
indicating the limits of Sunni legal orthodoxy, had not yet been firmly established. The dust had not yet
settled on the last of the other Sunni madhhabs, such as the Jariri and Zahiri madhhabs, so the Twelver
madhhab was not termed ''the fifth madhhab" specifically. Nevertheless, the concept of Twelver Shiite law
forming a madhhab similar in form and function to the Sunni madhhabs is evident in the works of al-Shaykh
al-Mufid, al-Sharif al-Murtada, and al-Shaykh al-Tusi in the late tenth and early eleventh century.

Yet the development of a Shiite juridical madhhab like those of the Sunnis would appear illogical, given the
Shiite theory of the imamate, and unexpected, given widespread views concerning the nature of Shiism held
by Islamists. The formation of a class of experts claiming authority to decide religious questions on the basis
of their training in the legal sciences seems incompatible with fundamental Shiite beliefs. In the introduction
to his work on jurisprudence, Ghunyat al-nuzu', the twelfth-century Shiite jurist Ibn Zuhrah al-Halabi (d.
585/1189-90) reports the question of an unnamed Sunni interlocutor who doubts the relevance of the science
of usul al-fiqh for Shiism:

6 'Ali al-'Amili, al-Durr al-manthur, 2: 182.
7 Ibn Da'ud al-Hilli, Kitab al-rijal, 75.
8 Claude Cahen, "Buwayhids," EI2, 1: 1350-57. Nevertheless, the use of the term fifth madhhab in this
context has some support in Shiite sources. The nineteenth-century Shiite scholar Tunkabuni reports
that during the Buwayhid period, al-Sharif al-Murtada pleaded with the sultan of the time to recognize
the Ja'fari madhhab as the fifth legitimate madhhab in addition to the four Sunni madhhabs. The sultan
agreed on the condition that al-Murtada pay the sum of two hundred thousand tomans. Al-Murtada
paid one hundred thousand tomans of his own money, but was unable to raise the rest, so the Ja'fari
madhhab was not accepted. While Tunkabuni claims that he heard of this event from one of his teachers,
citing a reliable work, it seems clearly apocryphal. Mirza Muhammad Tunkabuni, Qisas al-ulama'
(Shiraz: Intisharat 'ilmiyah islamiyah, 1964), 406-7; Donaldson, Shi'ite Religion, 287.
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"Since, in matters of the religious law, you follow nothing but the opinion of the Infallible Imam, then what
need have you of legal methodology (usul al-fiqh)? Your discussion of this discipline is mere folly, and serves
no purpose."9 This query reflects the intuitive understanding that the Twelver Shiite legal system, rather
than following naturally or logically from the tradition established by the imams, somehow contradicts the
Shiites' reliance on an imam for religious guidance. The origin of Shiite legal methodology and the rise of the
organized Twelver legal madhhab thus beg an explanation. In order to provide this explanation, we must
turn our attention to the Shiite jurists of Baghdad during the Buwayhid period.

In order to understand the establishment of the Twelver Shiite legal madhhab, there are several reasons for
concentrating on Baghdad. Political and commercial capital of the Abbasid Empire, Baghdad had become
the leading cultural and intellectual center of the Islamic world. Certainly, other centers such as Cordoba,
Qayrawan, Cairo, and Rayy were also important during this period, and it is wrong to take Baghdad's
primacy as given or assume that the situation which held there represents the contemporary situation of the
Islamic lands as a whole. Nevertheless, in the ninth and tenth centuries, the major legal institutional
developments in the outlying regions tended to follow those which occurred in Baghdad.10 Baghdad was the
primary intellectual center of the Shiites as well. Southern Iraq had been the historical center of the Shiite
community from the time of the caliphate of 'Ali. The Abbasid caliphs' policy to keep the Shiite imams,
beginning with Musa al-Kazim, under their close supervision in Baghdad and Samarra had increased the
Shiite community's focus on Iraq. The major Shiite shrines were located in Iraq, and had since become sites
of devotion and pilgrimage. With the founding of the capital city of Baghdad, a thriving Shiite merchant
community grew up in the suburb of al-Karkh and provided considerable patronage for Shiite scholars.
Other centers were important for Shiite intellectual life during this period, particularly Cairo in Egypt,
Aleppo in Syria, and Rayy in Iran, but relatively few works produced by Twelvers writing in those regions
have been preserved, not the least surprising because of the great book burnings that took place when
Mahmud of Ghaznah conquered Rayy in 420/1029 and when the Ayyubid dynasty overthrew the Fatimids
in Egypt. Most of the canonical Shiite legal works from the tenth and eleventh centuries, those which shaped
the subsequent tradition of Shiite legal scholarship to the greatest degree, were written by the Shiite jurists
of Baghdad.

9 Hamzah b. 'Ali Ibn Zuhrah al-Halabi, Ghunyat al-nuzu, in al-Jawami' al-fiqhiyah (Qum: Maktabat
al-Mar'ashi al-Najafi, 1983-84), 461.
10 Melchert, "Formation of the Sunni Schools of Law," 340-41.
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The Twelver Jurists of Buwayhid Baghdad

Al-Shaykh al-Mufid, al-Sharif al-Murtada, and al-Shaykh al-Tusi were the foremost Twelver jurists of their
time, and held, in succession, a position of leadership within the Twelver Shiite scholarly community in
Baghdad. Together, their careers spanned nearly the entire period of Buwayhid control over the imperial
capitalthat is, from the mid-tenth century until 447/1055, when the Seljuks conquered Baghdad and al-
Shaykh al-Tusi fled to Najaf for safety. It is during this period, and in the works of these jurists, that the
foundations for the subsequent tradition of Shiite jurisprudence which has continued until the present were
set.

Muhammad b. Muhammad b. al-Nu'man al-'Ukbari, known as Ibn al-Mu'allim and al-Shaykh al-Mufid in
the sources, was born in the town of 'Ukbara in Iraq on 11 Dhu al-Qa'dah 336/23 May 948. He came to
Baghdad with his father at the age of twelve, in about 348/950. In Baghdad he studied with a large number
of Shiite hadith experts, including Ja'far b. Muhammad b. Qawlawayh (d. 368/978-79). He also studied with
the leading theologians of his time, including the Sunni Mu'tazilis Abu 'Abd Allah al-Husayn b. 'Ali al-
Basri, known as al-Ju'l (d. 369/979-80), and 'Ali b. 'Isa al-Rummani (d. 384/994-95) and the Shiite Abu al-
Hubaysh al-Muzaffar b. Muhammad al-Balkhi. In 355/965-66 he received an ijazah from the well-known
Shiite hadith expert, Ibn Babawayh al-Qummi (d. 381/991), probably in Baghdad. He soon became the
leading Shiite theologian and jurist in Baghdad; Ibn al-Nadim, writing in 377/987-88, refers to him as the
ra'is or leading scholar of the Shiites. He lived on Darb al-Riyah in al-Karkh, the main Shiite quarter on the
west side of Baghdad, and taught at the mosque he had built adjacent to his house. He held a regular majlis,
which was attended by the eminent scholars of his day and prominent figures, including the Buwayhid ruler
'Adud al-Dawlah (367-72/ 978-83). Among the scholars whom he debated were al-Baqillani (d. 403/1013)
and al-Qadi 'Abd al-Jabbar (d. 415/1024). He remained the leading theologian and jurist of the Twelvers
until his death on 2 Ramadan 413/29 November 1022. Al-Sharif al-Murtada performed the ritual washing of
the corpse; it is reported that a crowd of eighty thousand Shiites attended the funeral.11

'Ali b. al-Husayn al-Musawi, known as al-Sharif al-Murtada, was born in Rajab 355/June-July 966 to a
prominent Alid family. As a youth, he studied

11 The most accessible biography of al-Shaykh al-Mufid is provided by Martin J. McDermott, The
Theology of al-Shaikh al-Mufid (d. 413/1022) (Beirut: Dar al-mashriq, 1978). The main Arabic sources
are Ibn al-Nadim, al-Fihrist, 266, 293; al-Tusi, Fihrist kutub al-shi'ah, 186-87; al-Najashi, Kitab al-
rijal, 311-16; Ibn Shahrashub, Ma'alim al-'ulama', 100-102; Ibn al-Mutahhar al-Hilli, Rijal al-
'Allamah al-Hilli, 147; al-Hurr al-'Amili, Amal al-amil, 2: 304; al-Isfahani, Riyad al-'ulama', 5: 176-79;
al-Bahrani, Lu'lu'at al-Bahrayn, 356; al-Khwansari, Rawddt al-jannat, 6: 142-66; al-Amin, A'yan al-
shi'ah, 9: 420-24; al-Khatib al-Baghdadi, Tarikh Baghdad, 3: 231; Ibn al-Jawzi, al-Muntazam, 15: 33,
58-59, 157.
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under al-Shaykh al-Mufid along with his brother al-Sharif al-Radi. While they were both accomplished in
the fields of law, theology, and poetry, al-Radi excelled particularly in poetry and al-Murtada became better
known as a jurist and theologian. Their family dominated the position of Alid naqib, "syndic" or "marshall
of the nobility," during the Buwayhid period. Al-Murtada's father Abu Ahmad al-Husayn b. Musa was
appointed naqib on 4 Jumada 1 354/8 May 965, and held the office intermittently for about forty years until
he died in 400/1009-10. Al-Radi then held the office until his own death in 406/1015. On 16 Muharram 403/7
August 1012, al-Radi was promoted, as it were, and made naqib of the Talibiyin throughout the territories
under Abbasid sovereignty. He was the first Alid naqib to receive an honorary robe in black, the color of the
Abbasid dynasty.12 Al-Murtada assumed the office of naqib on his brother's death and held it for thirty
years until his own death in 436/1044. His nephew 'Adnan b. 'Ali held the office of naqib from 436/1044 until
450/1058.13

Members of the family held additional official positions: In 366/976-77, al-Sharif Abu Ahmad was sent by
'Izz al-Dawlah (356-67/967-78) as an ambassador to 'Adud al-Dawlah. In 380/990-91, he was appointed
leader of the pilgrimage caravan to Mecca (amir al-hajj) and supervisor of the grievance council (nazir al-
mazalim) in addition to his duties as Alid naqib; al-Murtada and al-Radi were appointed as deputies to their
father. They were removed from these offices in Dhu al-Qa'dah 384/December 994-January 995, but
regained them in 394/1004. In Rabi' II 402/November 1011, Caliph al-Qadir had a document drawn up
denouncing the Fatimids as illegitimate claimants to the caliphate who had falsified their genealogy. Both al-
Radi and al-Murtada, along with a number of other scholars, signed this document. On 3 Safar 406/23 July
1015, al-Sharif al-Murtada was appointed naqib, amir al-hajj, and supervisor of the grievance council. An
official ceremony, attended by the leading judges and jurists, was held at Dar al-mulk, the Buwayhid
prince's palace, and an official letter of appointment was issued by al-Qadir.14

When al-Shaykh al-Mufid died in 413/1022, al-Sharif al-Murtada became the leading Shiite jurist in
Baghdad in addition to being an important notable and political figure. He lived first in al-Surah but, when
his house there was burned in 415/1024, he moved to Darb Jamil. He often appears as mediator in the
various conflicts between the caliph, the Buwayhid ruler, the army, the gang leaders ('ayyarun), and the
inhabitants of al-Karkh. For example, he was

12 Ibn al-Jawzi, al-Muntazam, 15: 89.
13 On the office of naqib during this period and its incumbents see Busse, Chalif und Grosskönig, 280-97;
Louis Massignon, "Cadis et naqibs Baghdadiens," Weiner Zeitschrift für die Kunde des Morgenlandes, 51
(1948): 106-15. Reprinted in his Opera Minora, vol. 1, ed. Y. Moubarac (Beirut: Dar al-ma'arif, 1963),
263-64.
14 Ibn al-Jawzi, al-Muntazam, 15: 43, 82-83, 111-12, 248, 344, 369.
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entrusted with taking an oath of allegiance to the Buwayhid ruler Musharrif al-Dawlah (412-16/1021-25)
from the Turkish soldiery in 415/1024. Just following 'Id al-adha 420/23 December 1029, al-Murtada led a
delegation of notables to the caliphal palace to apologize for a Shiite attack on a Sunni preacher the caliph
had appointed to preach at the Shiite Baratha mosque. When the Turkish garrison showed signs of rebellion
in 424/1033 and again in 427/1036, Jalal al-Dawlah (416-35/1025-44) took refuge in al-Murtada's house. On
13 Shawwal 425/31 August 1034 al-Murtada was requested to summon the gang leaders to his house and to
have them swear to serve the sultan or else leave the city.15 He died in Rabi' I 436/September-October
1044.16

Abu Ja'far Muhammad b. al-Hasan al-Tusi was born in Tus, next to Mashhad in northeastern Iran, in
Ramadan 385/October 995. In 408/1017-18 he came to Baghdad, where he studied under al-Shaykh al-Mufid
until the latter's death in 413/1022. During this period he began his major hadith work, Tahdhib al-ahkam,
which used al-Mufid's epitome of law, al-Muqni'ah, as a basis. He then studied under al-Sharif al-Murtada,
receiving a handsome stipend of twelve dinars a month. Upon al-Murtada's death in 436/1044, he became
the leading jurist of the Twelver Shiites and the focal point of Shiite legal studies in Baghdad until the
Seljuk conquest in 447/1055. To escape popular attacks, which the Sunni Seljuk regime failed to stop, al-
Tusi fled to Najaf, where he spent the rest of his days. His house in al-Karkh was looted, and his notebooks
and a chair from which he used to lecture were burned along with three white banners that Shiite pilgrims
used to carry to al-Kufah.17 He died on 22 Muharram 460/1 December 1067 in Najaf and was buried in his
house there. He holds such a prominent place in the Shiite legal tradition that he is known as Shaykh al-
ta'ifah ("the Master of the Sect") or simply al-Shaykh ("the Master").18

15 Ibid., 15: 171, 201, 235, 241 254.
16 al-Tusi, Fihrist kutub al-shi'ah, 125-26; al-Najashi, Kitab al-rijal, 206-7; Ibn Shahrashub, Ma'alim al-
'ulama' 61-63; Ibn al-Mutahhar al-Hilli, Rijal al-'Allamah al-Hilli, 94-95; al-Isfahani, Riyad al-'ulama', 4:
14-65; al-Bahrani, Lu'lu'at al-Bahrayn, 313-22; al-Khwansari, Rawdat al-jannat, 4: 284-301; al-Amin,
A'yan al-shi'ah, 8: 213-19; Abu Mansur 'Abd al-Malik al-Tha'alibi al-Nisaburi, Tatimmat al-yatimah, vol.
1 (Tehran: Matba'at fardin, 1934), 53-56; al-Khatib al-Baghdadi, Tarikh Baghdad, 11: 402-3; Ibn al-
Jawzi, al-Muntazam, 15: 294-300; Yaqut al-Hamawi, Mu'jam al-udaba' aw Irshad al-arib ila ma'rifat al-
adib, 6 vols. (Beirut: Dar al-kutub al-'ilmiyah, 1991-93), 4: 76-82.
17 Ibn al-Jawzi, al-Muntazam, 16: 8, 16. Ibn al-Jawzi reports that al-Tusi fled and that his house was
looted in 448/1056, the year after the Seljuks arrived in Baghdad. Then he reports that al-Tusi's house
was looted again and his books burned in Safar 449/April-May 1057.
18 al-Tusi, Fihrist kutub al-shi'ah, 188-90; al-Najashi, Kitab al-rijal, 316; Ibn Shahrashub, Ma'alim al-
'ulama', 102-3; Ibn al-Mutahhar al-Hilli, Rijal al- 'Allamah al-Hilli, 148; al-Bahrani, Lu'lu'at al-Bahrayn,
293-98; al-Khwansari, Rawdat al-jannat, 6: 201-31; al-Amin, A'yan al-shi'ah, 9: 159-67; Ibn al-Jawzi, al-
Muntazam, 16: 110; al-Subki, Tabaqat al-shafi'iyah al-kubra, 4: 126-27; Ibn Hajar al-'Asqalani, Lisan al-
mizan, 7 vols. (Haydarabad: Matba'at majlis da'irat al-ma'arif al-nizamiyah, 1971), 5: 135.
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The Shiites' Position in Buwayhid Baghdad

During what has been termed "the Shiite century"ca. 950-1050 A.D.Shiite governments ruled the greater
part of the Muslim world. The Buwayhids ruled over Iraq and Iran, the Hamdanids over northern Syria,
and the Fatimids over Egypt, the Hijaz, much of the Levant, and for a time Sicily and parts of North Africa.
The Qaramitah held large areas in the Arabian peninsula and along the Persian Gulf. They repeatedly
raided southern Iraq, and had even attacked Mecca in the early tenth century, carrying off the Black Stone
and holding it for ransom for over two decades. Smaller principalities were established by a number of
lesser Shiite dynasties, such as the Mazyadids in southern Iraq and the 'Uqaylids and Mirdasids in northern
Iraq and Syria. The tremendous power that Shiites wielded at this time brought about a heightened presence
of Shiism in public life, both political and social.

The Buwayhids, originally from the region of Daylam, conquered most of Iran and Iraq in the early tenth
century, establishing capitals at Rayy, Shiraz, and Baghdad. It is generally agreed that they converted to
Twelver Shiism, though they were Zaydi by background. Pursuing a policy of conciliation between the
Sunnis and Shiites, they nevertheless patronized the Twelvers to an unprecedented extent and supported
popular displays of Shiite belief.19 Scholars have noted, among the various manifestations of religious and
intellectual life that particularly stand out in the Buwayhid period, two which are especially relevant for this
study. One the one hand, Shiite communities, including the Twelvers, experienced a cultural renaissance,
part of the general heightened cultural and intellectual activity of the time. Especially during the period of
Buwayhid control of Iraq, from 334/945 until 447/1055, economic success and political support allowed
Shiites numerous opportunities to express their views more openly, abandoning traditional postures
associated with dissimulation which were necessary in more oppressive times.20 On the other hand, Sunni
traditionalistsespecially the Hanbalis, but others as wellvehemently opposed the Shiite regime and the
increased presence of Shiism and Shiite beliefs in the public sphere. This opposition gave rise not only to
religious polemics but also to many attacks on Shiites and riots between Sunni and Shiite factions.21

19 On the Buwayhids (or Buyids) in general, see Busse, Chalif und Grosskönig; Cahen, "Buwayhids,"
1: 1350-57; 'Ali Asghar Faqihi, Al-i Buyah va-awda'-i zaman-i ishan (Tehran: Intisharat-i saba, 1986);
Joel L. Kraemer, Humanism in the Renaissance of Islam, 2d revised ed. (Leiden: E. J. Brill, 1992); Roy
Mottahedeh, Loyalty and Leadership in an Early Islamic Society (Princeton: Princeton University Press,
1980.
20 Busse, Caliph und Grosskönig, 415-31, 448-50; Faqihi, Al-i Buyah, 450-82; Kramer, Humanism, 41-43,
65-68.
21 Makdisi, Ibn Aqil, 293-384; Simha Sabari, Mouvements Populaires à Bagdad à l'époque Abbaside, IXe-
XIe Siècles (Paris: Maisonneuve, 1981), 101-20.
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Both the high profile of Shiites and Shiism in public life and Sunni opposition thereto had existed, to a lesser
extent, even before the advent of the Buwayhids. In the early tenth century, several members of the Shiite
Banu Furat family served as vizier under the Abbasid caliphs. In 305/917-18, the vizier Ibn al-Furat had
instituted the office of naqib of the Alids or Talibiyin, intended to be parallel to the office of naqib of the
Hashimiyin that had been established by the early Abbasids. Visitations to the tombs of the imams; the "two
Kazims," Musa al-Kazim and Muhammad Jawad in Baghdad; Husayn in Karbala'; and 'Ali in Kufah had
become popular public rituals before the advent of Buwayhid rule.

Hanbali attacks on the Shiites and others date to the early tenth century, when they were led by the jurist
and preacher Abu Muhammad al-Barbahari (d. 329/941).22 When the prominent jurist Muhammad b. Jarir
al-Tabari, eponym of the Jariri madhhab, died in 310/323, the Hanbalis prevented his burial and accused
him of Shiite heresy (rafd).23 They were sworn enemies of al-Tabari because he had refused to recognize Ibn
Hanbal as a jurist, asserting that he was merely an expert in hadith, and before his death, the Hanbalis had
prevented followers from visiting him.24 The historian Ibn Miskawayh records that by 323/935 the Hanbalis
had made visits to the tomb of Ahmad b. Hanbal into a devotional ritual designed to rival Shiite pilgrimages
to the tombs of the imams. In 323/935, a particularly severe Hanbali attack on the Shiites provoked a
crackdown on the Hanbalis in Baghdad by order of the Caliph al-Radi bi'Llah (322-29/934-40). The decree
the caliph issued on the occasion, threatening the Hanbalis with military suppression for causing unrest in
Baghdad, relates that al-Barbahari and his followers had attacked the Shiites and accused them of unbelief
(kufr) and miscreance (dalal). The caliph imprisoned a number of the Hanbalis and forbade them to
assemble in public.25

With the advent of the Buwayhids in 334/945, the public presence of Shiism and, with it, the opposition of
the Hanbalis and Sunni traditionalists increased. As seen above, Shiite notables, such as al-Sharif Abu
Ahmad and his sons, were appointed to important positions, including Alid marshall, leader of the
pilgrimage caravan, and supervisor of the grievance council. In 352/963-64

22 See Henri Laoust, "al-Barbahari," EI2, 1: 1039-40.
23 Ibn Miskawayh, Tajarib al-umam, 2 vols. (Tehran: Intisharat zarrin, 1987), 1: 84. In this and later
periods, rafd is a general pejorative term for Shiites (rafidah, rawafid, rafadah), referring most often to
Imamis but used also to refer to Isma'ilis. It is taken to refer more specifically to the Shiites' rejection of
the Prophet's Companions, especially Abu Bakr, 'Umar, and 'A'ishah, which they express by insulting
them, cursing them, declaring them unbelievers, or relating deprecatory accounts concerning them.
24 'Izz al-Din 'Ali b. Muhammad Ibn al-Athir, al-Kamil fi al-tarikh, 13 vols. (Beirut: Dar sadir and Dar
bayrut, 1965-66), 8: 134, 135.
25 Ibn Miskawayh, Tajarib al-umam, 1: 322-23.
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work of 'Ali b. 'Abd al-'Ali al-Karaki (d. 940/1534). According to this theory, the fully qualified jurist is the
exclusively entrusted "general deputy" (al-na'ib al-'amm) of the imam.27

Andrew Newman's 1984 dissertation examines the history of Shiite jurisprudence as a conflict between
rationalist and traditionalist tendencies, represented by the Twelver Usulis and Akhbaris, respectively. His
discussion of the rise of the authority of the jurists supplements that of Calder, contributing greater detail
for some periods. Newman also brings out the importance of the Akhbaris and their rejection of the Usuli
jurists' authority.28

Algar and Cole both treat the role of the Twelver jurists vis-à-vis the state in specific historical and
geographical contexts: Algar in Iran in Qajar Iran and Cole in Awadh India in the eighteenth and
nineteenth centuries. Arjomand's complex and wide-ranging study, The Shadow of God and the Hidden Imam,
analyzes the development of the Twelver legal system against the background of Iranian political and social
history from the origins of Shiism until 1890. He argues that the development of Imami Shiism into a
sectarian religion within the larger Islamic community led to a separation of religious and political
authority. This separation manifested itself in various forms in the course of Iranian history and led,
following the transformation of Shiism from a sectarian to a national religion during the Safavid period, to
the consolidation in the nineteenth century of an autonomous hierocracy of jurists independent from the
state. To Arjomand, the clear, normative demarcation between religious and political authority represents
Shiism's main effect on the social structure of premodern Iran. In the course of his argument, he treats the
history of the Twelver legal system in some detail, dealing briefly with the jurists of the Buwayhid and
Ilkhanid periods and concentrating on the leading jurists of the Safavid period, particularly 'Ali b. 'Abd al-
'Ali al-Karaki. His analysis, building on that of Calder, stresses the establishment of an autonomous
hierocracy which succeeded in dominating and suppressing other aspects of Shiite tradition, including
Akhbarism, chiliasm, and mysticism.29

Sachedina's work The Just Ruler in Shiite Islam discusses the historical development of the
comprehensiveincluding politicalauthority of the jurist in Twelver Shiite legal theory. The work reflects on
the Shiite legal history

27 Norman Calder, "The Structure of Authority in Imami Shi'i Jurisprudence," (Ph.D. diss., School
of Oriental and African Studies, University of London, 1980).
28 Andrew Newman, "The Development and Political Significance of the Rationalist (Usuli) and
Traditionalist (Akhbari) Schools in Imami Shi'i History from the Third/Ninth to the Tenth/Sixteenth
Century" (Ph.D. diss., University of California, Los Angeles, 1986).
29 Hamid Algar, Religion and State in Iran (Berkeley: University of California Press, 1969); Juan R. Cole,
Roots of North Indian Shi'ism in Iran and Iraq (Berkeley: University of California Press, 1988); Said Amir
Arjomand, The Shadow of God and the Hidden Imam (Chicago: University of Chicago Press, 1984); esp.
51-56, 122-70.
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the Buwayhid ruler Mu'izz al-Dawlah (334-56/945-67) inaugurated public rituals for the Shiite holidays of
'Ashura' (10 Muharram 352/8 February 963) and Ghadir Khumm (18 Dhu al-Hijjah 352/7 January 964),
and these holidays continued to be celebrated publicly throughout the Buwayhid period. Other public
manifestations of Shiism were the dawn call to prayer, which included the phrase hayya 'ala khayri 'l-'amal,
"come to the best of works," instead of the phrase as-salatu khayrun min an-nawm, "prayer is better than
sleep." On such occasions as 'Ashura' the Shiites hung up plaques with the inscription Muhammad wa-'Ali
khayr al-bashar, "Muhammad and 'Ali are the best of mankind," or engraved or painted similar phrases,
and probably curses of the Companions as well, on walls and doors. In Rabi' II 35/May-June 962, for
example, the Shiites wrote curses of the Companions on the mosques in Baghdad. The curses mentioned only
Mu'awiyah by name, but referred to Abu Bakr, 'Umar, 'Uthman, and 'A'ishah indirectly.26

During the Buwayhid period, al-Shaykh al-Mufid and other Shiite scholars in major centers of learning,
such as Baghdad and Rayy, debated openly with the great Sunni scholars of their day. Kings attended their
lectures and princes studied at their feet. Shiites entered into the fray of intellectual and religious debate
more directly, freely, and visibly than had been or would be possible in most other periods of Islamic
history. They therefore had to engage, more intensely than had often been the case, with Sunni thought in
the various disciplines, particularly in the religious disciplines where such engagement was more prone to
stir up controversy. They also had to defend their own positions more regularly and in a more convincing
manner now that they were available for public scrutiny by the Sunnis. They wrote many works presenting
and justifying traditional Shiite views on the religious sciences.

While the Shiite century produced an intellectual flowering for the Shiites, it also produced many
disgruntled Sunnis, who felt that their political and cultural hegemony was being challenged if not
undermined. To them, the high public profile of Twelver Shiism and the Twelver Shiites, not to mention
Mu'tazilis and others, with their impressive economic success and their increased access to public institutions
and patronage, were unacceptable and painfully visible signs of a concerted attack on Sunni cultural and
religious values. To this threat was added that of clandestine proselytism on the part of the Fatimids and
Qaramitah, whom some Sunni traditionalists saw as allies with the Zaydi and Twelver Shiites in a nefarious
plot to control the Muslim world. The traditionalist movement, the major goal of which was to remove
Shiism and Mu'tazilism from the public sphere, became especially strong in the last decades of the tenth
century. An atmosphere of rivalry between Sunnis and Shiites manifested itself at all levels, including
political office, trade, acade-

26 Ibn al-Jawzi, al-Muntazam, 14: 140, 150; Ibn al-Athir, al-Kamil, 8: 542-43, 549-50.
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mics, crime, and even sports. The Sunni Mar'ush and the Shiite Fadl, two famous runners whom Mu'izz al-
Dawlah had hired to run the postal route between Baghdad and Rayy, became the focus of an enormous
rivalry between Sunni and Shiite fans.27

Numerous feuds, riots, and attacks between the Shiites of al-Karkh and Bab al-Taq and the Sunnis in the
surrounding quarters are recorded in the annals between 334/995 and 447/1055, when Baghdad was under
Buwayhid rule. In these conflicts, which sometimes continued for months, many people were wounded and
killed, markets and neighborhoods were pillaged or destroyed, and entire quarters of the city were
burned.28 The key figures in many of the physical raids and attacks were Hanbali and other Sunni
traditionalist activists who had declared themselves the guardians of Sunni orthodoxy and who were
centered in the quarters of Bab al-Basrah and Suq al-Qalla'in, adjacent to al-Karkh. The Hanbalis pursued
a regular program of social and religious activism during this period designed to restrict the public
discussion of religious topics and to define the boundaries of the authoritative community of interpretation.
Attacks on and feuds with the Shiites represented a major aspect of this program; as Makdisi remarks, "Ce
sont les hanbalites qui représentèrent les sunnites à Bagdad dans la lutte entre les deux sectes."29 These
conflicts had clear political implications. The Buwayhids patronized the Shiites of Baghdad in order to
provide political backing for themselves in the capital. The Sunni traditionalists attacked the Shiites in part
as a means of protest against Buwayhid rule. The conflict pitted the Shiites, the Buwayhid amirs, and the
Daylami soldiery against the traditionalist Sunnis, the Abbasid caliph, and the Turkish soldiery.

The Hanbalis and other traditionalists in Baghdad expended enormous efforts to compete with Shiites at the
popular level and in particular to develop religious ceremonies to rival Shiite public rituals. The Shiite
holidays of 'Ashura' and Ghadir Khumm, celebrated beginning in 352/963-64, became prime occasions for
Sunni attacks. On 'Ashura' the next year (28 January 964), there were violent altercations between Sunnis
and Shiites at Qati 'at Umm Ja'far and the road to the Quraysh cemetery, in which many people were
wounded and property was looted.30 In 389/999, Sunnis began to perform additional

27 Ibn al-Jawzi, al-Muntazam, 14: 43; Ibn al-Athir, al-Kamil, 8: 575-76.
28 Some sort of conflict, battle, or riot between Shiites and Sunnis occurred in each of the following
years: 338/949, 340/952, 348/959, 349/960, 353/964, 354/965, 362/972-73, 363/973-74, 380/990-91, 382/992,
392/1001-2, 393/1002, 398/1008, 408/1017, 409/1018, 415-16/1024-26, 417/1026, 420/1029, 421/1030,
422/1031, 431/1040, 437/1045, 441/1049, 443/1051, 444/1053, 445/1053, 447/1055. See the chronicles of Ibn
al-Jawzi, al-Muntazam; Ibn al-Athir, al-Kamil; and Ibn Kathir, al-Bidayah wa'l-nihayah, under the years
in question.
29 Makdisi, Ibn 'Aqil, 293-384, esp. 310-27; Sabari, Mouvements Populaires, 101-20, esp. 106-10.
30 Ibn al-Jawzi, al-Muntazam, 14: 155; Ibn al-Athir, al-Kamil, 8: 558.
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rituals in Baghdad as an expression of protest against the Shiite celebrations in order to spite their rivals.
They mourned the death of Mus'ab b. Zubayr on 18 Muharram, eight days after 'Ashura'. On 26 Dhu 'l-
Hijjah, eight days after Yawm al-Ghadir, they celebrated Yawm al-Ghar, commemorating the occasion
when Abu Bakr hid together with the Prophet in a cave, taken by Sunnis as a sign of his special relationship
with the Prophet and his right to succeed him as leader of the Muslim community. On 1 Ramadan 425/20
July 1034, the Hanbalis instituted a ritual pilgrimage to the tomb of Mus'ab b. al-Zubayr in order to
counter the Shiite ritual pilgrimage to the shrine of al-Husayn at Karbala' on the 15th of Sha'ban. Sunni-
Shiite riots ensued.31

The popular conflicts often ended up involving the prominent Shiite jurists, including al-Shaykh al-Mufid
and al-Sharif al-Murtada. In 392/1001-2, conflicts between rival Sunni and Shiite gangs wreaked havoc in
Baghdad, and Baha' al-Dawlah (379-403/987-1012) sent 'Amid al-Juyush Abu 'Ali b. Ustadh Hurmuz to
reestablish public order. After having Sunni and Shiite toughs bound together and drowned in the Tigris,
the commander forbade the Sunnis and Shiites from holding public displays and banished al-Shaykh al-
Mufid temporarily from the city. On 10 Rajab 398/21 March 1008, there were riots between the inhabitants
of Karkh and the law students of Qati'at al-Rabi', who had vilified al-Shaykh al-Mufid at his mosque in
Darb al-Riyah. The Shiite students retaliated by attacking the houses of Abu Muhammad b. al-Akfani (d.
405/1014), the prominent Hanafi jurist and chief Qadi of Baghdad, and Abu Hamid al-Isfara'ini (d.
406/1105), the leading Shafi'i jurist. The next month, Sha'ban 398/April 1008, the caliph ordered the
execution of a Shiite who had protested the burning of a copy of the Koran giving the variant readings of
Ibn Mas'ud. A Shiite mob formed in al-Karkh and attacked the house of Abu Hamid yet again, shouting Ya
Hakim! Ya Mansur! in expressing allegiance to the reigning Fatimid caliph. In the ensuing conflict, the
district next to Nahr al-Dajaj was burned and al-Karkh was attacked. 'Amid al-Juyush came to restore
order in Baghdad in late Ramadan 398/May 1008 and temporarily banished al-Shaykh al-Mufid.32 In
409/1018 al-Shaykh al-Mufid was banished once more after another series of riots.33

Al-Sharif al-Murtada appears many times as a mediator, and occasionally as a victim, in connection with
Sunni-Shiite disturbances. After riots between the inhabitants of al-Karkh and Bab al-Sha'ir in 406/1015,
Fakhr al-Mulk reprimanded the Shiites and banned wailing on 'Ashura' and the hanging of plaques. Al-
Murtada mediated in the conflict. In the course of continual conflicts from Rajab 415/September 1024 until
the end of 416/February 1026,

31 Ibn al-Jawzi, al-Muntazam, 15: 14, 241.
32 Ibn al-Jawzi, al-Muntazam, 15: 58-59, 125-26; Ibn al-Athir, al-Kamil, 9: 208.
33 Ibn Kathir, al-Bidayah wa'l-nihayah, 9: 88.
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al-Sharif al-Murtada's house in al-Surah was burned. Following riots on 20 Muharram 417/13 March 1026
in which al-Karkh, al-Qati'ah, and Darb Riyah were looted and parts of al-Karkh were burned, al-Sharif
al-Murtada interceded with Caliph al-Qadir to forgive the Shiites for their role in the conflict. Al-Qadir
imposed a fine of one hundred thousand dinars on al-Karkh. In the aftermath of Sunni-Shiite disturbances
on 'Ashura 421/18 January 1030, al-Sharif al-Murtada was asked to have someone take down the Shiites'
plaques. In Rabi' I 422/March 1031, al-Qadir outfitted a contingent of fighters against the Byzantines led by
the Sufi Madhkur al-Khazlaji (?). Before they left Baghdad, fighting broke out between them and the
inhabitants of al-Karkh. The ghazis broke into the house of al-Murtada in Darb Jamil and burned two of
his boats. The following day, Sunni commoners crossed over to the west side along with Turkish troops to
attack al-Karkh; many markets were burned or destroyed.34

The Sunni attacks on the Shiites were not merely popular riots. Religiously motivated at least in part, they
expressed vehement criticism of Shiite opinions and beliefs, and were often condoned or supported by Sunni
jurists and other religious leaders. They were conducted within a discourse which labeled Shiites as deviants
and unbelievers and rejected their legal and theological traditions as heretical. In 313/925, the headman
(ra'is) of the Shiites in al-Karkh, a certain al-Ka'ki, was accused of being a propagandist for the Qaramitah.
He was whipped three hundred lashes and paraded around Baghdad on a camel. That same year, Caliph al-
Muqtadir (295-320/908-32) had the Baratha mosque, one of the six principal mosques of Baghdad and the
one most frequented by Shiitesthey claimed that 'Ali b. Abi Talib had prayed at the siteraided and razed,
and the worshippers there imprisoned. In order to justify this act, a number of Sunni jurists had issued a
fatwa declaring that the mosque was a haven for unbelievers and propagandists for the Qaramitah.35 The
decree of al-Radi bi'Llah in 323/935 shows that already in the early tenth century the Hanbalis were waging
an organized program of attacks against the Shiites and accusing them not only of religious deviance but
also of outright unbelief.36

During the late tenth and early eleventh centuries, the Sunni traditionalists joined forces with Caliph al-
Qadir (381-422/991-1031) in what would prove to

34 Ibn al-Jawzi, al-Muntazam, 15: 111, 171, 175, 204, 213-14; Ibn al-Athir, al-Kamil, 9: 263.
35 Ibn al-Jawzi, al-Muntazam, 13: 247-48, 14: 4-5. The mosque lay in ruins for fifteen years, until the
Abbasid caliph al-Radi (322-29/934-40) rebuilt it in 328/939-40. It then remained in use until ca.
451/1059, a few years after the Seljuk conquest.
36 Mottahedeh, in considering this incident, deems it unlikely that Hanbali thinkers would have declared
Shiites unbelievers, but other data concerning the Hanbalis' activities suggests that they would not have
hesitated to do so (Loyalty and Leadership, 25). Mottahedeh's text gives 322/934 rather than 323/935.

 

< previous page page_123 next page >

Yaser
Highlight

Yaser
Highlight

Yaser
Highlight

Yaser
Highlight



page_124

file:///E|/...welver%20Shiite%20Responses%20to%20the%20Sunni%20Legal%20System/0874805511/files/page_124.html[2010/03/03 05:03:03 nm]

< previous page page_124 next page >

Page 124

be an organized movement opposed to Shiism and the rationalist theology of the Mu'tazilis. Despite the
backing of the powerful Buwayhid amirs, Shiites were subject to numerous ideological and physical attacks.
The movement gained strength when Mahmud b. Sebuktegin, self-styled champion of Sunnism, took control
of Khurasan in 387/997 and pledged allegiance to al-Qadir. The caliph promulgated a campaign against
heresies, including Shiism and Mu'tazilism, in 408/1017, 409/1018, and 420/1029. In 408/1017, he called the
Mu'tazilis and Shiites to repent, and forbade them to lecture, debate, or teach Mu'tazili or Shiite views. The
pressure brought to bear as a result of such measures was significant. In 1017/1026, the Hanafi jurist and
Mu'tazili theologian al-Saymari had to abjure his Mu'tazilism in order to retain his post as judge. The
Ghaznavid ruler Mahmud pledged support for al-Qadir's religious policies and promised to enforce them in
the territory under his control.37

In the year 420/1029, Caliph al-Qadir promoted religious conformity with particular vigor. He had creeds
denouncing Mu'tazili and Shiite beliefs read at the palace on three separate occasions, on 18 Sha'ban/1
September, 10 Ramadan/22 September, and 1 Dhu al-Qa'dah/11 November. The main jurists, judges, and
sayyids were in attendance at these proclamations and were required to sign statements attesting that they
were present and had heard the creed so that they would be bound by its contents. At the last of these
proclamations, the Shiite khatib of the Baratha mosque was arrested and accused of blasphemy. The caliph
appointed Abu Mansur Ibn Tammam, a well-known Sunni preacher, to give the next Friday sermon at the
Baratha mosque in his stead. During the sermon, Ibn Tammam offended the Shiite audience by rapping the
minbar with the hilt of his sword at the beginning of the sermon, omitting mention of 'Ali, and concluding
the sermon with the statement, ''Oh God, forgive the Muslims and those who claim that 'Ali is their master."
When he finished, they pelted him with bricks, dislocating his shoulder and breaking his nose. After the
incident, the caliph summoned Shiite leaders, including al-Sharif al-Murtada and al-Sharif Abu al-Hasan
Muhammad b. 'Ali al-Zaynabi, and asked the commander of the garrison and the vizier Abu 'Ali b. Makula
to punish the perpetrators, whom he described as unbelievers. Two days later, a Shiite gang broke into Ibn
Tammam's house, looted it, and stripped Ibn Tammam and his entire family. The caliph then forbade
Friday prayer at the Baratha mosque. Only after al-Sharif al-Murtada and the notables of al-Karkh
interceded was prayer reinstated, on 1 Muharram 421/9 January 1030. The Sunni preacher the caliph
appointed was ordered not to rap the minbar with his sword and had to read a prepared text free of
offensive statements.38

37 Ibn al-Jawzi, al-Muntazam, 15: 125-26, 128, 197-98; Makdisi, Ibn 'Aqil, 300; idem, "Tabaqat-
Biography," 381.
38 Ibn al-Jawzi, al-Muntazam, 15: 197-201; Ibn al-Athir, al-Kamil, 9: 393.
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Mahmud b. Sebuktegin's conquest of Rayy in 420/1029 was a tremendous blow to the Shiites, not only
politically but also intellectually. Rayy had been the most important Buwayhid capital next to Baghdad, and
under the patronage of the Buwayhid amirs and the fabulously wealthy vizier al-Sahib Ibn 'Abbad, it had
became a thriving intellectual center for Mu'tazilis and Zaydi, Isma'ili, and Twelver Shiites. The epistle
Mahmud sent to Caliph al-Qadir on 1 Jumada II 420/17 June 1029, two weeks after the conquest, describes
the measures he took to suppress heresy in the city. Mahmud's forces had gathered outside Rayy on 16
Jumada I 420/2 June 1029. The Shiite Daylami army surrendered, along with their leader Rustam b. 'Ali al-
Daylami, and supposedly confessed to rejection of the Companions (rafd) and unbelief (kufr). The groups the
conquerors treated as heretics included Mu'tazilis and ShiitesZaydis, Isma'ilis, and Twelvers. Extensive
heresy trials were held in which the Sunni jurists were consulted. Many of the defendants were declared
renegades, miscreants, or unbelievers. They were executed, mutilated, or banished; Mu'tazili, Shiite, and
philosophical books were burned. The Isma'ili da'is were expelled from the region, as were the leading
Mu'tazili and Twelver Shiite scholars.39

In 433/1041-42, al-Qadir's successor al-Qa'im (422-67/1031-65) had the Qadiri Creed read once again in the
caliphal diwan. The leading scholars were again required to be present, and had to sign statements saying,
"This is the creed of the Muslims; whoever violates it is a sinner and an unbeliever (wa-man khalafahu fa-qad
fasaqa wa-kafar)."40

Sunni Criticism of Twelver Legal Scholarship

Traditionalist attacks on the Twelvers during the Buwayhid period included the accusation that they lacked
an adequate legal system. Al-Najashi (d. 450/1058) frames his biobibliography of Shiite scholars as a
response to Sunni interlocutors who taunted the Shiites: innahu la salafa lakum wa-la musannaf, "You have
neither predecessors (from whom your legal tradition derives) nor comprehensive works arranged by
chapter."41 In the introduction to Tahdhib al-ahkam, al-Shaykh al-Tusi states that he compiled the hadith
collection in response to Sunni critics who held that the Shiite legal tradition is flawed because they have too
many conflicting traditions. The Sunni critics saw this as particularly damning because the Shiites argue
that the wide variety of opinion which exists among the Sunnis shows that they are wrong. In the
introduction to his extensive legal compendium, al-Mabsut, al-Tusi writes:

39 Ibn al-Jawzi, al-Muntazam, 15: 194-96. MacDonald erroneously states that this took place at
Isfahan (Development of Muslim Theology, 193-95).
40 Ibn al-Jawzi, al-Muntazam, 15: 279.
41 al-Najashi, Kitab al-rijal, 2.
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I continually hear groups of our opponents who study law and claim knowledge of legal rulings
deprecate and express disdain for the law of our fellows, the Imamis, and claim that the Imamis have
few sub-categories of law and few rulings on specific legal questions. They say that (the Shiites) are
given over to senseless ranting and contradiction, and that whoever rejects qiyas and ijtihad is
incapable of developing rulings on many legal questions and deriving secondary rulings from
fundamental ones.42

Statements such as these show that during the Buwayhid period Sunni jurists criticized the Shiites for
having an underdeveloped tradition of legal scholarship and inadequate legal methods. The Shiites' need or
desire to respond to such criticisms played a critical role in shaping the development of the Shiite legal
tradition.

One of the most fundamental issues brought to the fore by Sunni criticisms of the Shiite legal system was the
violation of consensus. As mentioned in chapter 2, the concept that it was illicit to go against the consensus
(tahrim mukhalafat al-ijma') may date back to the time of the Mu'tazili theologian al-Nazzam (d. 220-30/835-
45).43 The Shafi'i jurist Ibn al-Qass, who died in 335/946, supposedly made the statement, "Whoever denies
the consensus of the Community has denied the Prophet."44 The writings of the Fatimid Shiite jurist al-
Qadi al-Nu'man (d. 363/974) show that such accusations were being directed at Shiites by the mid-tenth
century. The Twelver Shiite jurists of the Buwayhid period frequently met with the accusation of violating
consensus. Al-Shaykh al-Mufid's treatise al-Masa'il al-saghaniyah is a response to the accusation on the part
of a contemporary Sunni Hanafi from Nishapur that a number of Shiite positions on the law, such as the
legality of zawaj al-mut'ah, or fixed-duration marriage, represent a deviation from consensus (khuruj 'an al-
ijma') and render the Shiites unbelievers. Al-Sharif al-Murtada wrote his work al-Intisar specifically in
order to counter accusations that Shiite legal positions violated the consensus.45

It was primarily such accusations, I believe, that led the Twelver Shiite jurists to develop their own theory of
consensus. The recognition of the authority of consensus was the key theoretical step that made the inclusion
of the Twelver legal tradition within the madhhab system possible. Development of a theory of consensus
enabled the Twelvers to counter Sunni accusations of

42 Muhammad b. al-Hasan al-Tusi, Tahdhib al-ahkam, 10 vols., ed. Sayyid Hasan al-Musawi al-
Kharsan (Beirut: Dar al-adwa', 1985), 1: 2; idem, al-Mabsut fi fiqh al-imamiyah, 3 vols., ed. Sayyid
Muhammad Taqi al-Kashfi (Tehran: al-Matba'ah al-haydariyah, 1967), 1: 1-2.
43 al-Ghazali, al-Mustasfa, 1: 173.
44 Cited in al-Khatib al-Baghdadi, Kitab al-faqih wa'l-mutafaqqih, 2: 19.
45 al-Mufid, al-Masa'il al-saghaniyah, passim; al-Murtada, al-Intisar, 1-7.
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violating the consensus, with concomitant implications of unbelief or heresy, and to argue that they be
allowed to participate fully in legal education and the juridical system. An incident involving al-Sharif al-
Murtada's father, al-Sharif Abu Ahmad, shows what was at stake. In 394/1003-4, the Buwayhid amir Baha'
al-Dawlah (379-403/989-1012) decorated Abu Ahmad in an official ceremony and appointed him Alid naqib,
leader of the pilgrimage caravan, supervisor of the grievance council, and chief qadi of Baghdad. Caliph al-
Qadir allowed him to assume all of these positions except that of chief qadi; he refused to recognize him as
such. Messages were exchanged between the caliph and Baha' al-Dawlah, but al-Qadir refused to give in and
Abu Ahmad did not become the chief qadi.46 The sources do not provide specific information regarding
these negotiations, but it seems likely that al-Qadir refused to recognize Abu Ahmad as judge on the
grounds that the Twelvers did not have an acceptable legal system and upheld opinions which violated the
consensus of the Sunni jurists. An incredible opportunity for the Shiites, the chance to have one of their
number serve as chief judge of Baghdad was thus lost and at a time when the Twelvers had made
substantial progress in the field of law and could boast accomplished jurists, such as al-Shaykh al-Mufid
and Abu Ahmad's sons, al-Sharif al-Murtada and al-Sharif al-Radi, who would probably have served as his
deputies had he been appointed. Despite their other social and political successes and despite the backing of
the Buwayhid amirs, the Shiites were still subject to systematic discrimination by the Sunni majority,
particularly in the field of law.

The leading Shiite jurists al-Shaykh al-Mufid, al-Sharif al-Murtada, and al-Shaykh al-Tusi acted as
spokesmen for the Shiite community who defended Shiite ideological positions against attack on the part of
the Sunnis. Their legal works often answered Sunni accusations that Twelver Shiite legal methodology was
inadequate, unreliable, or unfounded. They aimed principally to establish the legitimacy of the Shiite legal
tradition, continually pointing out that it fulfilled all the methodological requirements and regulations the
Sunnis had set out. They protested at being marginalized, discriminated against, or excluded from public
discussion of the sacred law and other religious topics. Although the threat of execution or banishment was
remote, considerable social pressure was associated with accusations of heresy. Just as important, however,
was what might be termed academic pressure. Al-Murtada's work in particular shows that what was
immediately at stake was for the Shiites to be excluded from the process of scholarly disputation on religious
legal issues which determined orthodoxy.

With the advent of the Seljuks, who conquered all of Iran and Iraq in the

46 Ibn al-Jawzi, al-Muntazam, 15: 43; Ibn al-Athir, al-Kamil, 9: 182.
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mid-eleventh century and entered Baghdad in 447/1055, the Sunni traditionalists won their battle against
the public presence of Shiism. Sunni political and cultural hegemony was restored. Al-Shaykh al-Tusi, the
leading Shiite jurist at the time, fled to Najaf in southern Iraq; his house in al-Karkh was looted and his
notebooks burned. Abu 'Abd Allah b. al-Jallab, the head of the clothmerchants guild, was accused of Shiite
heresy (rafd), executed, and hung above the door of his shop.47 A period of intellectual activity and
exchange crucial for the development of the Shiite legal tradition came to a close. Yet, by then, the Twelvers
had acquired the major practical and theoretical foundations necessary to maintain a legal madhhab parallel
to those of the Sunnis. The tradition was carried on in Najaf and in other cities in Syria and Iran, where
Sunni opposition was less severe. It was this historical combination of situations during the Buwayhid
period, the high profile of Shiism in the social and political arena coupled with a conservative Sunni
traditionalist reaction against religious pluralism, that set the stage for the formation of the Twelver Shiite
madhhab.

The Beginnings of an Organized Twelver Madhhab

As mentioned in chapter 2, Melchert used several criteria to discern the existence of the classical Sunni
schools of law as institutions: the recognition of a ra'is or leading jurist, the production of commentaries
(ta'liqahs) on standard legal epitomes (mukhtasars), and the regular transmission of legal knowledge,
whereby students were recognized as having completed their legal studies under a particular professor of the
law. Adoption of these same criteria allows us to set the establishment of the Twelver Shiite madhhab during
the time of al-Shaykh al-Mufid in the late tenth century. Then, probably for the first time, there came into
existence a regular system for the education of Twelver jurists, as opposed to theologians and hadith
scholars. Al-Shaykh al-Mufid was recognized as the Twelvers' chief jurist by 377/987-88.48 Nearly all of the
prominent Shiite jurists of the next generation, including al-Sharif al-Murtada, al-Shaykh al-Tusi, Salar b.
'Abd al-'Aziz al-Daylami (d. 448/1056), and Abu al-Fath Muhammad b. 'Ali al-Karajaki (d. 449/1057),
recognized al-Shaykh al-Mufid as the source of their legal training. After him, al-Sharif al-Murtada and
then al-Shaykh al-Tusi trained equal if not greater numbers of prominent jurists. In contrast, the teachers
of al-Shaykh al-Mufid were primarily theologians and hadith experts; he did not have a recognizable
professor of law.49 In addition, al-Shaykh al-Mufid authored an epitome of Twelver Shiite law entitled al-
Risalah al-muqni'ah, which served as a legal reference and textbook. It was in dedication to a ruler (amir)
whose name al-Mufid does not specify, but who

47 Ibn al-Jawzi, al-Muntazam, 16: 8.
48 Ibn al-Nadim, al-Fihrist, 293.
49 al-Amin (A'yan al-shi'ah, 9: 421) provides a list of fifty-six teachers of al-Shaykh al-Mufid.
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may have been the Buwayhid Baha' al-Dawlah (379-403/ 989-1012) or perhaps the Mazyadid Sana' al-
Dawlah 'Ali b. Mazyad (ca. 350-408/9611-1018).50 The centrality of this text for legal education at the time
is demonstrated in that al-Shaykh al-Tusi arranged Tahdhib al-ahkam, his large compendium of Shiite
hadith, according to its chapters, so that it could serve as a sort of companion to or commentary on the work
and thereby be a reference for law students. Al-Shaykh al-Tusi, in turn, would write his own epitome of law,
entitled al-Nihayah fi mujarrad al-fiqh wa'l-fatawa.51 The Twelver Shiite legal tradition adopted the basic
formal features of the classical Sunni legal madhhabs, and the transmission of legal knowledge took on a
regular institutional form which would continue from that time on.

A major indication of the professionalization of Twelver legal education is the regular production of jurists
under recognized professors of law. Following are lists of the prominent jurists taught by the three
professors al-Shaykh al-Mufid, al-Sharif al-Murtada, and al-Shaykh al-Tusi.

Jurists Taught by al-Shaykh al-Mufid

1. al-Sharif al-Radi (d. 406/1015)

2. al-Sharif al-Murtada (d. 436/1044)

3. Salar b. 'Abd al-'Aziz al-Daylami (d. 448/1056)

4. Abu al-Fath Muhammad b. 'Ali al-Karajaki (d. 449/1057)

5. Ahmad b. 'Ali al-Najashi (d. 450/1058)

6. Abu Ja'far Muhammad b. al-Hasan al-Tusi (d. 460/1067)

7. Abu Ya'la Muhammad b. al-Hasan b. Hamzah al-Ja'fari (d. 463/1070-71)52

8. Ja'far b. Muhammad b. Ahmad al-Razi al-Duryasti (d. ca. 473)53

9. Abu al-Faraj al-Muzaffar b. 'Ali b. al-Husayn al-Hamdani54

Jurists Taught by al-Sharif al-Murtada

1. Abu al-Salah Taqi b. Najm al-Halabi (d. 446/1054)55

2. Abu Ya'la Salar b. 'Abd al-'Aziz al-Daylami (d. 448/1056 or 463/1071)

3. Abu al-Fath Muhammad b. 'Ali al-Karajaki (d. 449/1057)

50 al-Shaykh Muhammad b. Muhammad b. al-Nu'man al-Mufid, al-Muqni'ah (Qum: Mu'assasat al-
nashr al-islami, 1989-90), 27.
51 Al-Tusi (al-Mabsut, 1: 2-3) describes al-Nihayah as a mukhtasar, reporting that he had written the
work much earlier ('ala qadim al-waqt). He also states that earlier Shiite scholars had written mukhtasars
on law, though he does not mention any titles.
52 al-Isfahani, Riyad al-'ulama' 4: 16.
53 al-Razi, Fihrist Muntajab al-Din, 37-38; Ibn Shahrashub, Ma'alim al-'ulama', 27; al-Isfahani, Riyad al-
'ulama', 1: 110-11; al-Bahrani, Lu'lu'at al-Bahrayn, 343-45.
54 al-Razi, Fihrist Muntajab al-Din, 156; al-Isfahani, Riyad al-'ulama', 4: 18-19.
55 Al-Sharif al-Murtada's students, except for al-Najashi and al-Tusi, are noted by al-Isfahani (Riyad
al-'ulama', 1: 99-100; 2: 445-49; 4: 6-17 [citing a list recorded by al-Shahid al-Awwal], 34-39; 5: 158)
and al-Razi (Fihrist Muntajab al-Din, 35, 47-48, 85-86, 108).
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in a manner internal to the tradition, at times with an anachronistic and uncritical acceptance of established
doctrine as historical truth. Sachedina argues that the concept of general representation through which
Shiite jurists came to justify their authority derives, both historically and logically, from the concept of
particular representation which existed during the period of the imams' presence. He thus uses as a
historical argument what is in reality the modern Shiite doctrinal justification of this authority, a religious
argument based on the projection of a later historical situation back to an earlier, more sacred period. The
work notes some of the important theoretical discussions and major stages in the development of this theory,
but does little to provide a framework for understanding the forces that brought about these changes. The
work seems based on a presentist concern to justify the theory of wilayat al-faqih, or the comprehensive
guardianship of the jurist, that has become so important in the late twentieth century.30

Ahmad Kazemi Moussavi's recent work Religious Authority in Shi'ite Islam seeks to explain the underpinnings
of the Shiite jurists' religious authority through a historical examination of Twelver jurisprudence. In
explaining the power of the modern Shiite jurists and the origins of the modern juridical hierarchy, the
book narrates a steady progression from the "office" of muftijurisconsultbeginning before the Occultation, to
that of mujtahidjurist capable of reaching a legal opinion on the basis of independent reasoningin the
thirteenth century with the work of al-Muhaqqiq al-Hilli (d. 676/1277) and al-'Allamah al-Hilli (d.
726/1325), to the "institution" of marji'al-taqlida "supreme exemplar'' who serves as legal authority for the
entire community and acts as the head of an informal hierarchy of Shiite juristsin the nineteenth century.
Moussavi identifies the major change in the history of Twelver jurisprudence as taking place not with the
establishment of the theory of general agency in the sixteenth century but with the acceptance of ijtihad by
al-Muhaqqiq al-Hilli and al-'Allamah al-Hilli in the thirteenth and early fourteenth centuries. He also
brings out the role of the Akhbaris, Shaykhis, and mystics as challengers to the Usuli jurists' authority and
emphasizes the Usuli jurists' use of popular religion as a means to influence the outcome of such conflicts.31

Sunni and Shiite Jurisprudence Juxtaposed

Discussions to date do not explain adequately how and why the institution of the Twelver Shiite legal
madhhab was created. The tendency within the Shiite juridical tradition is to portray the legal system as a
logical extension of the re-

30 Abdulaziz Abdulhussein Sachedina, The Just Ruler in Shi'ite Islam (Oxford: Oxford University
Press, 1988).
31 Ahmad Kazemi Moussavi, Religious Authority in Shi'ite Islam (Kuala Lumpur: International Institute
of Islamic Thought and Civilization, 1996).
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4. Ahmad b. 'Ali al-Najashi (d. 450/1058)

5. al-Shaykh Abu Ja'far Muhammad b. al-Hasan al-Tusi (d. 460/1067)

6. Abu Ya'la Muhammad b. al-Hasan b. Hamzah al-Ja'fari (d. 463/1070-71)

7. al-Qadi Abu al-Qasim 'Abd al-'Aziz b. Nihrir Ibn al-Barraj (d. 481/1088)

8. Ibn Ruh (d. ?)

9. Hibat Allah al-Warraq al-Tarabulsi

10. Abu Ya'la al-Hashimi al-'Abbasi

11. Abu al-Hasan Sulayman b. al-Hasan al-Sihrashti

12. Abu Muhammad 'Abd al-Rahman b. Ahmad b. al-Husayn al-Nisaburi al-Khuza'i

13. Abu al-Fadl Thabit b. 'Abd Allah al-Yashkuri

14. al-Sayyid Najib al-Din al-Hasan b. Muhammad b. al-Hasan al-Musawi

15. Abu al-Hasan Muhammad b. Muhammad al-Busrawi

Jurists Taught by al-Shaykh al- Tusi

1. Abu al-Salah Taqi al-Din b. Najm al-Din al-Halabi (d. 446/1004)56

2. Ahmad b. 'All al-Najashi (d. 450/1058)

3. al-Qadi Abu al-Qasim 'Abd al-'Aziz b. Nihrir Ibn al-Barraj (d. 481/1088)

4. Abu al-Wafa' 'Abd al-Jabbar b. 'Abd Allah b. 'Ali al-Razi (d. after 503/1110)

5. Abu 'Ali al-Hasan b. Muhammad b. al-Hasan al-Tusi (d. after 515/1121)

6. Abu Bakr Ahmad b. al-Husayn b. Ahmad al-Nisaburi al-Khuza'i

7. Adam b. Yunus b. al-Muhajir al-Nasafi

8. Abu al-Khayr Barakah b. Muhammad b. Barakah al-Asadi

9. al-Hasan b. al-Husayn b. Babawayh al-Qummi

10. Muhyi al-Din Abu 'Abd Allah al-Husayn b. al-Muzaffar b. 'Ali al-Hamdani

11. Abu Muhammad al-Hasan b. 'Abd al-'Aziz b. al-Muhassin al-Jabhani

12. al-Sayyid Abu Muhammad Zayd b. 'Ali b. al-Husayn al-Hasani

13. Abu al-Hasan Sulayman b. al-Hasan al-Sihrashti

14. Sa'id b. Rabi'ah b. Abi Ghanim

15. Abu al-Salt b. 'Abd al-Qadir b. Muhammad

16. Abu Muhammad 'Abd al-Rahman b. Ahmad b. al-Husayn al-Nisaburi al-Khuza'i

17. 'All b. 'Abd al-Samad al-Tamimi al-Sabzawari
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18. Ghazi b. Ahmad b. Abi Mansur al-Samani

19. Kurdi b. 'Ukbar b. Kurdi al-Farisi

20. Abu 'Abd Allah Muhammad b. Hibat Allah b. Ja'far al-Warraq al-Tarabulsi

21. al-Sayyid Abu Ibrahim Nasir b. al-Rida b. Muhammad al-'Alawi al-Husayni

56 Al-Shaykh al-Tusi's students, except for al-Najashi, are noted by al-Razi, (Fihrist Muntajab al-Din,
7-8, 9-10, 27, 30, 42-43, 44, 80, 85-86, 99, 107, 108-9, 142, 148, 155, 192), al-Isfahani (Riyad al-'ulama',
1: 334-38; 3: 66-69), and al-Amin (A'yan al-Shi'ah, 5: 244-46; 7: 433-34).
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The Twelver Shiite legal tradition had begun to adopt some formal features of the classical Sunni schools of
law even before the doctrine of the Greater Occultation was established. Al-Kulayni wrote his work al-Kafi,
the first major compilation of Shiite hadith to be arranged according to the standard chapter-order of
Sunni legal works, before the Greater Occultationhe died the year it began. Watt has already suggested that
this work represented the adaptation of an essentially Sunni practice to Shiite tradition, a step indicative of
the dominance of Sunni conceptions in Islamic thought.57 We have seen that the scholar Muhammad b.
Ahmad b. Ibrahim b. Yusuf al-Katib, born in 281/ 894-95, had studied both Shiite and Shafi'i law. Given
that he would have been forty-eight years old at the time the Greater Occultation began, it is most probable
that his studies took place before then. Al-Mas'udi apparently studied both Shiite and Shafi'i law in the
early tenth century. There had been earlier efforts to establish a regular Twelver Shiite legal system,
particularly by the jurist Ibn al-Junayd, but they proved abortive, and it is clear that the subsequent
Twelver legal tradition derives quite directly from the work of al-Shaykh al-Mufid and his successors.

While the sources provide only scattered pieces of information concerning Shiite legal education during this
period, a few observations deserve mention. Contemporary Sunni legal education generally took place in a
masjid-khan complex.58 For example, Abu Hamid al-Isfara'ini (d. 406/1015), the leading Shafi'i jurist of
Baghdad in his day, taught at the mosque of 'Abd Allah b. al-Mubarak, next to Qati'at al-rabi', where the
khan or hostel of the law students was located. According to the sources, as many as seven hundred students
attended his lessons.59 The settings in which Shiite jurists taught appear to have been less public than those
to which their Sunni contemporaries were accustomed. Al-Shaykh al-Mufid, al-Sharif al-Murtada, and al-
Shaykh al-Tusi all taught in their own houses or in mosques they had built adjacent to their homes. These
top jurists established themselves as law professorsin addition to their other activities and academic
commitmentsand appointed deputies to teach in their place when they were absent. Al-Shaykh al-Mufid
apparently appointed his son-in-law, Abu Ya'la Muhammad b. al-Hasan b. Hamzah al-Ja'fari (d. 463/1070-
71), as his deputy; al-Sharif al-Murtada appointed Salar b. 'Abd al-'Aziz al-Daylami (d. 448/1056 or
463/1071) as his deputy.60 It is not clear where the Shiite law students from outside Baghdad lodged,
whether anything like the Sunni law students' hostels existed.

The Twelver law students certainly received stipends. As mentioned earlier, al-Sharif al-Murtada gave al-
Shaykh al-Tusi a stipend of twelve dinars per

57 Watt, Formative Period, 278.
58 Makdisi, Rise of the Colleges, 27-32.
59 al-Shirazi, Tabaqat al-fuqaha', 124; Ibn al-Jawzi, al-Muntazam, 15: 112-13.
60 al-Isfahani, Riyad al-'ulama', 4: 16, citing al-Shahid al-Awwal.
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month and gave 'Abd al-'Aziz Ibn al-Barraj (d. 481/1088) a stipend of eight dinars per month. He
supposedly granted stipends to all his students.61 This report implies that the jurists themselves had control
over the stipends. It is not clear what the source of the stipends was; there is no mention of waqf
endowments for this purpose in the sources. The leading jurists may have received pensions from Shiite
patrons, such as the Buwayhid amirs or the Mazyadids, who ruled from ca. 350/961 until 545/1150 in
southern Iraq and founded the city of Hillah, which would become the leading center of Shiite learning in
the twelfth and thirteenth centuries, shortly after 397/1007.62 Al-Shaykh al-Mufid, at least, enjoyed the
patronage of the Mazyadids. Ibn al-Jawzi writes, "He enjoyed special status with the princes of the outlying
regions because they tended toward his belief."63 Ibn al-Jawzi does not specify which princes these were,
but the Mazyadids must have been chief among them. When al-Mufid was exiled from Baghdad in 398/1007-
8 following Sunni-Shiite riots, he probably took refuge in Karbala' or Najaf in southern Iraq, for he was
able to return to Baghdad when 'Ali b. Mazyad (r. ca. 350-408/961-1018) interceded on his behalf.64 Al-
Sharif al-Murtada was fabulously wealthy, in addition to having many opportunites for patronage from the
Buwayhids, Mazyadids, and others; Yaqut al-Hamawi reports that the yearly income from al-Murtada's
properties came to 124,000 dinars.65 When al-Murtada and al-Radi were captured by an Arab chieftain on
the way to lead the pilgrimage in 389/999, they paid a ransom of 9,000 dinars.66 Upon his death, he
supposedly left a library of 80,000 volumes. Even after a number of officials had taken many of them, the
remaining works were valued at 30,000 dinars.67 According to another report, he left 30,000 books, over
50,000 dinars and more than that in rugs, vessels, and other belongings.68 Much of al-Murtada's funds for
student stipends probably came

61 al-Isfahani, Riyad al-ulama' 3: 142, citing Baha' al-Din al-'Amili, citing al-Shahid al-Awwal; 4: 23,
30.
62 See George Makdisi, "Notes on Hilla and the Mazyadids in Medieval Islam," JAOS 74 (1954): 249-62.
63 Ibn al-Jawzi, al-Muntazam, 15: 157.
64 Ibid., 59.
65 al-Hamawi, Mu jam al-udaba', 4: 81, citing a work entitled al-Mudhayyal by a certain Taj al-Islam,
who in turn cites a Zaydi contemporary of al-Murtada named al-Kiya Abu al-Husayn Yahya b. al-
Husayn al-'Alawi.
66 al-Khwansari, Rawdat al-jannat, 4: 286, citing the work Ithaf al-wara bi-akhbar Umm al-qura by Abu
al-Qasim al-Fahd al-Hashimi.(d. 835/1431).
67 al-Isfahani, Riyad al-'ulama', 4: 22, 41, citing al-Shahid al-Thani's glosses on al-'Allamah al-Hilli's
Khulasat al-aqwal, citing al-Tanukhi (d. 442/1050). Al-Khwansari states in Rawdat al-jannat (4: 286) that
this report derives from al-Tha'alibi's Yatimat al-dahr, but this is not possible since al-Tha'alibi died
before he did, in 429/1038. Al-Murtada does not appear in Yatimat al-dahr, though he does in the sequel
Tatimmat yatimat al-dahr. Of course he was still alive at the time al-Tha'alibi was writing.
68 Taj al-Din b. Muhammad Ibn Zuhrah al-Halabi (fl. 753/1352-53), Ghayat al-ikhtisar fi al-buyutat al-
'alawiyah al-manfuzah min al-ghubar, ed. Muhammad Sadiq Bahr al-'Ulum (Najaf: al-Matba'ah al-
haydariyah, 1962), 76.
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from the income on his propertyhe is supposed to have owned eighty villages between Baghdad and
Karbala'and it is said that he endowed the income from an entire village to provide paper for his law
students.69

In addition, the jurists may have been able to expend khums funds as stipends for the Shiite law students.
The top Shiite jurists in Baghdad controlled a large network of legal consultation that stretched far beyond
the immediate region of Baghdad and indeed outside Iraq to Egypt, Syria, and Iran. Al-Shaykh al-Mufid
issued legal responsa for Shiites in Egypt, Mosul and Mayyafariqin in Iraq, Harran in Syria, and Saghan,
Dinawar, Tabaristan, Mazandaran, Nubandajan, and Jurjan in Iran.70 Al-Sharif al-Murtada issued
responsa for followers in Egypt, Ramlah, Sidon, Tripoli, Damascus, Aleppo, Mosul, Wasit, Daylam, Rayy,
Tus, and Jurjan.71 Al-Shaykh al-Tusi wrote responsa for petitioners from Karbala', Damascus, Aleppo,
Rayy, and Qum.72 Their students served as their representatives in other regions. Al-Sharif al-Murtada
informed his followers in Aleppo that they need not petition him for fatwas when they had Abu al-Salah al-
Halabi in their own city.73 In a similar fashion, al-Qadi Ibn al-Barraj served as al-Tusi's representative in
Syria. Such representatives may have relayed khums funds from Shiites in their regions to the leading jurists
in Baghdad.

Extant Twelver Manuals of Jurisprudence

It is in the late tenth and early eleventh centuries that the first extant Twelver Shiite works in the genre of
usul al-fiqh were produced, nearly two centuries after the appearance of al-Shafi'i's Epistle. The earliest
extant Shiite work in this genre is the manual of al-Shaykh al-Mufid, which survives in a short abridgment
included in the anthology Kanz al-fawa'id of Abu al-Fath al-Karajaki (d. 449/1057), one of al-Mufid's
students.74 The title of al-Mufid's work is not known. The title prefaced to the abridgment in Kanz al-
fawa'id, Mukhtasar al-tadhkirah bi-usul al-fiqh, "The Abridgment of the Memento on Jurisprudence,"
appears to be chosen by al-Karajaki himself, rather than indicating he has abridged a work by al-Shaykh
al-Mufid entitled al-Tadhkirah bi-

69 al-Isfahani, Riyad al-'ulama', 4: 21, 22, 23, 30.
70 al-Najashi, Kitab al-rijal, 312-15; al-Tusi, Fihrist Kutub al-shi'ah, 187.
71 al-Najashi, Kitab al-rijal, 206-7; al-Tusi, Fihrist Kutub al-shi'ah, 125-26; Muhsin al-Amin, A'yan al-
Shi'ah, 8: 219.
72 al-Amin, A'yan al-Shi'ah, 9: 166.
73 al-Isfahani, Riyad al-'ulama', 4: 17.
74 Abu al-Fath Muhammad b. 'Ali al-Karajaki, Kanz al-fawa'id, 2 vols., ed. 'Abd Allah Ni'mah (Beirut:
Dar al-adwa', 1985), 2: 15-30. Several scholars report that the text in Kanz al-fawa'id is the complete
work (Robert Brunschvig, "Les Usul al-Fiqh Imamites à leur stade ancien (Xe et XIe siècles)," in Études
d'Islamologie, ed. Abdel Magid Turki (Paris: G. P. Maisonneuve et Larose, 1976), 3:326; McDermott,
Theology of al-Shaykh al-Mufid, 28; Sezgin, GAS, 1: 551. Modarressi correctly notes that the extant text is
merely a summary of the original work (see his Shi'i Law, 7). Al-Karajaki states of the text, "I have
excerpted it (istakhrajtuh) from the book of our Master al-Mufid." (Kanz al-fawa'id, 2: 15).
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usul al-fiqh. It seems to reflect al-Karajaki's statement at the beginning of the text regarding the reason he
composed the work: ''You have requestedmay God prolong your glorythat I set down for you a collection of
opinions concerning usul al-fiqh in abridged form (mukhtasarah), so that it might serve you as an accessible
memento (tadhkirah) of our beliefs concerning this topic."75 The use of the two terms tadhkirah and
mukhtasar here suggest that al-Karajaki's title is meant to describe his own abridgment and does not refer to
the original title of al-Mufid's work. Similarly, it is not known how long al-Mufid's original work was. It
must have been a great deal longer than the abridgment, because al-Karajaki informs the reader that he has
produced only the basic doctrines, stripping the text of all extraneous material. At the end of the abridgment
he writes, "I have set down for youmay God support youthe collection you requested be set forth, and I have
presented it without its proofs and derivations, so that it might serve as a memento to you of our beliefs, as
you mentioned."76 In the introduction to his 'Uddat al-usul, al-Tusi describes al-Mufid's texthe omits the
title as wellas a short work (mukhtasar). This term may designate a sizable one-volume work; al-Tusi refers
to his own 'Uddat al-usul, just over three hundred pages in the lithograph edition, as a mukhtasar as well.77

Al-Mufid probably wrote his manual on usul al-fiqh before 380/990. In the seventeenth volume of al-Mughni,
devoted to jurisprudence, al-Qadi 'Abd al-Jabbar addresses a number of Twelver Shiite positions
concerning consensus. It seems most likely that these were articulated in al-Mufid's manual on usul al-fiqh;
no other alternative source readily suggests itself. Since 'Abd al-Jabbar dictated al-Mughni between 360/970
and 380/990,78 al-Mufid must have completed his work before the latter date.

The next two major works on Twelver Shiite usul al-fiqh were al-Tusi's 'Uddat al-usul and al-Murtada's al-
Dhari'ah ila usul al-shari'ah. The younger jurist al-Tusi wrote 'Uddat al-usul before al-Murtada wrote his
major manual on the topic, al-Dhari'ah ila usul al-shari'ah.79 In the introduction to 'Uddat al-usul, al-Tusi
first mentions al-Shaykh al-Mufid's work on usul al-fiqh, observing that it did not treat the topic fully; al-
Mufid, he writes, missed important

75 al-Karajaki, Kanz al-fawa'id, 2: 15. Moussavi states that this was the title of the original work
(Religious Authority, 24 n. 33, 79).
76 al-Karajaki, Kanz al-fawa'id, 2: 30.
77 al-Tusi, 'Uddat al-usul, 2.
78 Johannes Reiner Theodorus Maria Peters, God's Created Speech (Leiden: E. J. Brill, 1976), 14.
79 That al-Tusi wrote 'Uddat al-usul first has also been pointed out by Aron Zysow (Economy of
Certainty, 514 n. 30). Nevertheless, the assertion that al-Sharif al-Murtada's work is the earlier of the
two continues to be made. For example, Sachedina states, "al-Dhari'a was the first complete work of its
kind" (Just Ruler, 11). Moussavi's discussion also implies that al-Dhari'ah predates 'Uddat al-usul.
(Religious Authority, 25-26).
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points which deserved treatment, and some of his statements needed to be rectified. Al-Tusi then states that
al-Sharif al-Murtadawhom he calls sayyiduna al-ajallhas not yet written a comprehensive work on usul al-
fiqh, although he has taught the topic for some time. Al-Tusi writes, "Although [usul al-fiqh] is discussed
extensively in his dictations and the texts which are studied under him, he has not written a work on the
topic to serve as a reference and support."80 Thus, al-Murtada's work al-Dhari'ah did not exist when al-
Tusi began writing 'Uddat al-usul.

In the introduction to al-Dhari'ah, al-Sharif al-Murtada praises al-Tusi, but criticizes his work. Although al-
Tusi's name does not appear in the text, it is certainly in reference to 'Uddat al-usul that al-Murtada writes:
"I have found that one [scholar] who has devoted an independent work to usul al-fiqh, although he presented
many of its concepts, topics, and forms correctly, strayed from the definition and method of the genre of usul
al-fiqh and transgressed it."81 Al-Murtada criticizes al-Tusi for mixing subjects meant to be dealt with in
works on theology or philosophy with his usul al-fiqh. He refers to the definition of necessary and acquired
knowledge, the means by which philosophical speculation can produce certitude, causality, the relative status
of the Koran and prophetic hadith as scripture, and other topics that are found in the introduction to al-
Tusi's work.82 Al-Tusi had prefaced 'Uddat al-usul with these epistemological and theological postulates
because he felt they were logically necessary to support the results of usul al-fiqh, but al-Murtada replies
that if one takes this stand, one must include all of usul al-din in usul al-fiqh, thus violating the definition of
the genre.83

Al-Murtada completed al-Dhari'ah ila usul al-shari'ah in 430/1038-39.84 At the outset one may therefore say
that al-Tusi wrote 'Uddat al-usul before 430/1038-39, the date of al-Dhari'ah, and after 413/1022, when al-
Shaykh al-Mufid died, for al-Tusi refers to him in the text as having passed away. It seems likely, though,
that al-Tusi wrote 'Uddat al-usul after al-Murtada wrote Jawab al-masa'il al-tabbaniyat and Jawab al-masa'il
al-mawsiliyat al-thalithah, which date to ca. 420/1029. These are probably al-Murtada's treatises on usul al-
fiqh topics to which al-Tusi refers in his introduction. In other words, 'Ud-

80 al-Tusi, 'Uddat al-usul, 2. Calder ("Structure of Authority," 175), assuming that 'Uddat al-usul was
written after al-Dhari'ah, avoids taking this statement literally and asserts that al-Tusi's remark
"reflected professional antipathy rather than objective assessment."
81 al-Sharif al-Murtada, al-Dhari'ah ila usul al-shari'ah, 2 vols., ed. Abu al-Qasim Gorji. Tehran, 1967-
69), 1: 2.
82 al-Tusi, 'Uddat al-usul, 4-25.
83 al-Murtada, al-Dhari'ah, 1: 2-3. Al-Murtada's criticisms of al-Tusi here are strikingly similar to al-
Basri's criticisms of al-Qadi 'Abd al-Jabbar's work on jurisprudence, al-'Umad, in the introduction to
al-Mu'tamad(Al-Basri, al-Mu'tamad, 1: 3-4; Makdisi, "Juridical Theology," 15-16).
84 al-Tihrani, al-Dhari'ah ila tasanif al-shi'ah, 10: 26.
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dat al-usul dates to the 420s/1030s. Nevertheless, al-Shaykh al-Tusi must have subsequently edited 'Uddat al-
usul after al-Sharif al-Murtada's death in 436/1044. While the introduction to the work and the phrases of
blessing that occur after al-Murtada's name in several passages imply he was alive when al-Tusi was
writing, the phrases of blessing appearing after his name elsewhere in the workqaddasa 'Llahu ruhah, "may
God bless his soul," or rahimahu 'Llah, "may God have mercy on him"imply he was deceased when those
passages were written. Moreover, in one passage of 'Uddat al-usul al-Tusi mentions his commentary, Talkhis
al-shafi, on the theory of the imamate, which he completed in Rajab 432/March 1041, several years after al-
Murtada had completed al-Dhari'ah.85 Al-Tusi must therefore have written 'Uddat al-usul initially during
al-Murtada's lifetime, before 430/1038-39, and subsequently redrafted sections of the work after al-
Murtada's death, though he left the original introduction intact.

'Uddat al-usul and al-Dhari'ah show an acute awareness of the Sunni genre of usul al-fiqh. They cite Sunni
works in the genre such as the Risalah of al-Shafi'i and al-Qadi 'Abd al-Jabbar's al-'Umad. Al-Tusi's
introduction reports that he was asked to write a short manual including all the chapters generally found in
usul al-fiqh works. He refers to these well-known chapters in setting forth the organization of his own work,
and adds that while some authors have included the topics of ijma', qiyas, ijtihad, the jurisconsult and the
layman, and the question of original licitness or prohibition in the chapter on acts (af'al), he will not do so.86
As mentioned above, al-Murtada also refers to the standard definition of the genre in criticizing al-Tusi's
inclusion of philosophical topics in al-'Uddah. It is clear from their individual remarks that they both had
clear notions concerning the existingthat is, Sunnigenre of usul al-fiqh.

Al-Sharif al-Murtada also wrote a number of treatises on individual topics generally falling under the rubric
of usul al-fiqh, including his early work, Jawab al-masa'il al-mawsiliyat al-ula, which treated qiyas and was
completed in 382/992-93.87 His treatise Jawabat al-masa'il al-mawsiliyat al-thalithah was completed shortly
after Rabi' I 420/March-April 1029, when the questions addressed in it were posed. His Jawab al-masa'il al-
tabbaniyat was written prior to 420/1019, for he mentions that work in Jawabat al-masa'il al-mawsiliyat al-
thalithah, stating that nothing like it is to be found in any of the Shiites'

85 al-Tusi, 'Uddat al-usul, 2, 28, 36, 68, 124, 189, 199, 203, 209, 232, 269, 279, 291, 296, 303; idem,
Talkhis al-shafi, 3 vols., ed. Sayyid Husayn Bahr al-'Ulum (Najaf: Matba'at al-adab, 1963), 3: 227.
86 al-Tusi, 'Uddat al-usul, 2-3, 203, 294.
87 al-Murtada, al-Dhari'ah, editor's introduction, 1: 2 n. 5. Al-Murtada mentions in his Jawab al-masa'il
al-mawsiliyat al-thalithah that he wrote this work in the 380s/990s (Rasa'il al-Sharif al-Murtada, 4 vols.
[Qum: Matba'at al-khayyam, 1985-89], 1: 204).
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compiled (musannaf) works and implying that it provides the most substantial Shiite discussion to date on
usul al-fiqh topics.88 It is probably these two works in particular that al-Tusi refers to in the introduction to
'Uddat al-usul when he remarks that al-Murtada has not written a complete work on usul al-fiqh although he
deals with a number of usul al-fiqh topics in his dictations and the other works studied under him.

Earlier Shiite Manuals of Jurisprudence

Shiite works on usul al-fiqh may have been written before al-Shaykh al-Mufid wrote his manual, though
they have not been preserved. The famous Shiite historian al-Mas'udi, who was active in the first half of the
tenth century, wrote a number of legal works, including several works on usul al-fiqh. It was suggested above
that al-Mas'udi participated in the Shafi'i legal madhhab, and his works on jurisprudence may have been
written from a Sunni, Shafi'i point of view. There is nevertheless some chance that one or more of them was
dedicated to Shiite usul al-fiqh. Three of his works appear to treat jurisprudence: Nazm al-adillah fi usul al-
millah, Nazm al-a'lam fi usul al-ahkam, and Kitab al-masa'il wa'l-'ilal fi al-madhahib wa'l-milal.89 Al-Mas'udi
mentions all three of these works in the introduction to his later work, Kitab al-Tanbih wa'l-ishraf The
introduction to Muruj al-dhahab mentions only Nazm al-adillah fi usul al-millah, which must therefore date to
before 332/943-44, when he began writing the history. The other two works likely date to between 332/943-44
and ca. 345/956, when al-Mas'udi died.

In the introduction to al-Tanbih, al-Mas'udi gives a general description of the topics treated in these works
without differentiating among the three. He writes that they treat the conflicting opinions jurists have held
concerning fundamental religious doctrines. The term he uses is usul al-din, which later would refer more
specifically to philosophical theology but apparently refers here to legal methodology. The only specific
school of thought he mentions in this passage is that of the Zahiris. He rejects the Zahiri position, which
includes the rejection of qiyas, ra'y, and istihsan in legal issues, claiming that Koranic verses and prophetic
hadith specifically warn against adopting blind imitation (taqlid) and the overrestriction of the sense of
scriptural texts. He adds that these works treat additional topics related to the principles of arriving at legal
opinions (usul al-fatwa), including both rational and scriptural methods.90 His use of the term usul al-fatwa
here implies that these three works indeed

88 al-Murtada, Rasa'il, 1: 201, 206.
89 On these works see al-Mas'udi, Muruj al-dhahab, 1: 12-13; idem, Kitab al-Tanbih wa'l-ishraf, 4-5;
Khalidi, Islamic Historiography, 159-60, 162; Shboul, Al-Mas'udi, 56-57.
90 al-Mas'udi, Kitab al-Tanbih wa'l-ishraf, 4-5.
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treat usul al-fiqh in particular, as one would expect from the titles Nazm ala 'lam fi usul al-ahkam and Nazm
al-adillah fi usul al-millah, both characteristic of later titles in the genre of usul al-fiqh.

In the introduction to Muruj al-dhahab, al-Mas'udi describes the contents of Nazm al-adillah fi usul al-millah
in detail, showing clearly that it was a manual of usul al-fiqh which included the topics found in later works
in the genre, such as al-Basri's al-Mu'tamad fi usul al-fiqh. The topics he cites, in the order they appear in his
text, are as follows: legal analogy and ijtihad, speculation and istihsan, abrogating and abrogated scriptural
texts, consensus, particular and general scriptural texts, divine commands and prohibitions, the innate
prohibition or licitness of acts, oral traditions including a discussion of concurrent and isolated traditions,
and the acts of the Prophet (af'al al-nabi). Al-Mas'udi, in referring to a polemical context with respect to the
work, states that it "rebuts the opinions91 of the opponents concerning those (questions) on which they have
differed with us, but agrees with them concerning some part of these."92 Al-Mas'udi does not specify here
who these "opponents" (al-khusum) are, but he uses the term in a way which suggests that they constitute a
defined group and that their identity should be obvious to the reader. It is certainly possible to read this
passage as a Shiite reference to Sunnis. It is also possible, given al-Mas'udi's statements against literalist
interpretations and taqlid elsewhere, to read it as a reference to strict traditionalists or literalists, whether
Sunni or Shiite, who reject the use of rational methods in deriving legal rules. The first interpretation, if
correct, would imply that the work was indeed a Shiite manual of usul al-fiqh.

The description of the contents of Nazm al-adillah fi usul al-millah in Muruj al-dhahab as well as the
discussion of all three works in al-Tanbih suggest that the topics of qiyas, ijtihad, ra'y, and istihsan were of
polemic concern to al-Mas'udi. These terms appear first in the book's list of contents, breaking out of the
typical order of chapters in usul al-fiqh works. The printed text of Muruj al-dhahab implies that the work
upheld the use of qiyas, ijtihad, ra'y, and istihsan in deriving legal opinions, holding that the book contains
legal methodological principles (usul al-fatwa wa-qawanin al-ahkam), such as "the certitude of the use of
analogy and independent reasoning in deriving legal rules" (tayaqqun al-qiyas wa-l-ijtihad fi l-ahkam) and
"the occurrence of speculation and the search for the preferable" (waq' al-ra'y wa-l-istihsan). Hasan al-
Amin, the editor of his father's A'yan al-shi'ah, remarks that the published text of Muruj al-dhahab is corrupt
here; according to him, the noun tayaqqun

91 Reading ara', "opinions," instead of anba', "reports, accounts," in the text. Pellat translates anba'
as ''arguments," which seems to stretch the meaning of the word. Abu al-Hasan al-Mas'udi, Les
Prairies d'or, 2 vols., trans. Barbier de Meynard et Pavet de Courteille, revue et corrigée par Charles
Pellat (Paris: Centre national de la recherche scientifique, 1962), 1: 3.
92 al-Mas'udi, Muruj al-dhahab, 1: 12-13.
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should read nafy, "refutation, rejection," and the noun waq' should read raf', "abolition, removal."93 The
words tayaqqun and waq' do appear awkward in the text, but it is also true that al-Mas'udi expresses disdain
for literalist interpretations in the passage cited above in the al-Tanbih in a nearly identical context, implying
that he approved of qiyas, ijtihad, istihsan, and ra'y. Al-Amin's editing of the text apparently intends to bring
al-Mas'udi's opinions more in line with what is known of early Shiite jurisprudence. The question of the true
intent of this text cannot be answered in a satisfactory manner without an extensive examination of the
manuscripts of Muruj al-dhahab, but it would seem that al-Mas'udi must have taken a rationalist approach
in his exposition of usul al-fiqh, in contrast to al-Shaykh al-Mufid, al-Sharif al-Murtada, and al-Shaykh al-
Tusi, who rejected qiyas emphatically. Appearing before 332/943-44, over a century after al-Shafi'i's al-
Risalah, Nazm al-adillah was perhaps the first Shiite work of usul al-fiqh in Islamic history. It may represent
a fascinating stage in the development of Shiite jurisprudence, one which was simply lost and forgotten or
rejected on principle by the major architects of Shiite jurisprudence in the Buwayhid period. Al-Mas'udi's
jurisprudence accepted the principle of ijma', though we cannot tell from his description how he may have
reconciled the concept of consensus with the theoretical authority of the imam. It also included qiyas and
ijtihad, which the main jurists of the Buwayhid period would reject.

Abu 'Ali Muhammad b. Ahmad b. al-Junayd, also known as Ibn al-Junaydi or al-Katib al-Iskafi, was a
tenth-century Twelver Shiite scholar who lived in Baghdad, though he traveled and taught in Iran as well.94
He was from the village of al-Iskaf near Nahrawanat in southern Iraq. We do not have exact dates for Ibn
al-Junayd; the report that he died in Rayy in 981/991, cited in a number of studies, is incorrect.95 Sayyid
Muhammad Mahdi Bahr al-'Ulum holds that this piece of misinformation probably resulted from confusion
between Ibn al-Junayd and Ibn Babawayh al-Qummi, who did die in Rayy in 981/991. It goes back to al-
Ardabili's biographical work, Jami' al-ruwat, which was completed in 1100/1689.96 Bahr al-'Ulum himself
does not state when Ibn al-Ju-

93 al-Amin, A'yan al-shi'ah, 8: 223, 223 nn. 1-2.
94 Ibn Nadim, al-Fihrist, 291, 315; al-Tusi, Fihrist kutub al-shi'ah, 160; al-Najashi, Kitab al-rijal, 299-302;
Ibn Shahrashub, Ma'alim al-'ulama', 87-88; Ibn al-Mutahhar al-Hilli, Rijal al-'Allamah al-Hilli, 145; al-
Hurr al-'Amili, Amal al-amil, 2: 236-37; al-Isfahani, Riyad al-'ulama', 5: 19-21; Sayyid Muhammad
Mahdi Bahr al-'Ulum, Rijal al-Sayyid Bahr al-'Ulum, 4 vols. (Najaf: Matba'at al-adab, 1965-67), 3: 205-
25; al-Amin, A'yan al-shi'ah, 9: 101; Modarressi, Introduction to Shi'i Law, 35-39.
95 For example, Gustav Flügel, editor of Ibn Nadim, Kitab al-fihrist, 2 vols. (Leipzig: F.C.W. Vogel,
1871-72), 2: 83 n. 3; Zysow, Economy of Certainty, 498; Sachedina, Just Ruler, 9; Klemm, "Vier sufara',"
128.
96 Muhammad b. 'Ali al-Ardabili, Jami' al-ruwat, 2 vols. (Qum: Maktabat Ayat Allah al-Mar'ashi,
1983), 2: 59. Al-Ardabili clearly makes a mistake here, since he claims to be citing this piece of
information from al-Najashi.
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ligious system of authority established during the time of the imams' presence. Traditions attributed to the
imams, such as "We are obligated to provide you with general principles, and you must derive specific
rules" ('alayna ilqa'u l-usuli ilaykum, wa-'alaykum bi't-tafri'), are cited to justify the activities of the later
Shiite jurists.32 Yet such reports do not account for the radical differences between the two systems.
Scholars concerned with the history of Shiite jurisprudence often view it in isolation and seek to explain the
rise of the Twelver legal madhhab in terms internal to Shiism, with little or no reference to the history of
Islamic jurisprudence as a whole. Eliash, for example, attributes the establishment of the legal madhhab after
the Greater Occultation of the imam to practical necessity and the rational character of Twelver Shiite
theology.33 Madelung makes a similar statement: "As a result of the loss of the absolute and infallible
authority in religious and political matters vested in the Imams (after the disappearance of the Twelfth
Imam), other sources and forms of authority and legitimacy were gradually accepted in theology, the
religious law and the political sphere."34 Both statements imply that the present-day system arose in order
to fill a vacuum which existed in terms of religious authority and leadershipsomething had to make up for
the effective absence of the imam. Yet to say this does not explain why the specific system that came into
being works the way it does or adopted the particular features which characterize it.

There are numerous indications that the development of the Twelver Shiite legal madhhab and the rise of the
legal system of authority in Shiism were influenced by the development of Sunni jurisprudence. Many
features of the modern Shiite system of jurisprudence resemble those found in Sunni jurisprudence very
closely, and some were even adopted after having at first been rejected by Shiites as incompatible with their
own doctrine. Brunschvig, for example, notes certain temporal intervals (décalages) between the compilation
of hadith collections and the systematization of jurisprudence in Sunnism and Shiism and posits influence.35
The following are examples of some of the historical intervals between parallel developments in Sunni and
Shiite jurisprudence.

The first books of Sunni hadith arranged according to the chapters of law for easy legal reference appeared
in the ninth century.36 The six such books

32 Modarressi, Shi'i Law, 24; 'Amid al-Din b. 'Abd al-Muttalib al-A'raji al-Husayni, Munyat al-labib
fi sharh al-tahdhib (Lucknow: Matba' Diya' al-Rida, 1898-99), 1.
33 Eliash, "Misconceptions," 15.
34 Wilferd Madelung, "Authority in Twelver Shiism in the Absence of the Imam," in La notion d'autorité
au moyen âge, ed. George Makdisi et al. (Paris: Presses universitaires de France, 1982), 173.
35 Robert Brunschvig, "Les Usul al-Fiqh Imamites à leur stade ancien (Xe et XIe siècles)," in Le Shi'isme
Imamite (Paris: Presses universitaires françaises, 1970), 201-13.
36 Makdisi, Rise of Humanism, 19-20. Fuat Sezgin points out that it has been a common error to assume
that al-Bukhari's al-Sahih was the first such book; others preceded it (GAS [Leiden: E. J. Brill, 1967-84],
1:115).
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nayd died, but only remarks that his death occurred before 381/991.97 Ibn al-Junayd is reported to have
written responsa for the Buwayhid amir Mu'izz al-Dawlah, who entered Baghdad on 13 Jumada 334/21
December 945 and ruled until his death in 356/967. He also wrote many responsa (masa'il kathirah) for Abu
Mansur Sebuktegin, who served as governor under the last Samanids but was de facto ruler from 366/977
until 387/99798which would imply that Ibn al-Junayd died no earlier than 366/977. Ibn al-Naddim mentions
Ibn al-Junayd in al-Fihrist, refers to him as a prominent Imami scholar (min akabir al-shi'ah al-imamiyah),
and states that he was "of recent times" (qarib al-'ahd), implying that he had died not long before 377/987-
88, when Ibn al-Nadim was writing.99 Ibn al-Junayd's death date can therefore be set reliably between
366/977 and 377/988.

Ibn al-Junayd was probably born near the beginning of the tenth century. He must have studied as a youth
in Baghdad. Already an accomplished scholar, he went to Iran, where he stopped in Nishapur in 340/951-52.
He probably returned to Baghdad and spent a number of years there, then returned to Iran and attended
the court of Sebuktegin after 366/977. The main evidence for this sketch is to be found in al-Shaykh al-
Mufid's treatise al-Masa'il al-saghaniyah. Al-Shaykh al-Mufid cites a Hanafi interlocutor from Nishapur
who reports that Ibn al-Junayd arrived there in 340/951-52 and taught law to the local Twelver Shiites. The
Hanafi scholar accused Ibn al-Junayd of claiming to have correspondence with the twelfth imam and of
collecting funds in Nishapur on the imam's behalf, though al-Mufid rejects these accusations as spurious.
Al-Mufid also notes that Ibn Junayd received money from Iran"the East"after his subsequent return to
Baghdad, so it appears that he had spent a considerable amount of time in Baghdad before 340/951-52 and
returned there after his sojourn in Iran.100 That al-Shaykh al-Mufid knew this piece of information and in
addition says "we used to rebuke him soundly" for his adoption of qiyas implies they knew each other for
some time in Baghdad. Ibn al-Nadim's account in the al-Fihrist implies that Ibn al-Junayd was a well-
known scholar of some stature in Baghdad in the mid-tenth century.

Ibn al-Junayd was a prolific writer on Shiite law, and his works show evidence of a highly developed system
of jurisprudence. They include a twenty-volume compendium of Shiite law entitled Tahdhib al-shi'ah li-
ahkam al-shari'ah; al-Najashi records its chapter headings, which show that it was an extensive work
covering all of the standard categories of fiqh.101 He also wrote

97 Bahr al-'Ulum, Rijal al-Sayyid Bahr al-'Ulum, 3: 222.
98 al-Najashi, Kitab al-rijal, 301.
99 Ibn al-Nadim, al-Fihrist, 291.
100 al-Mufid, al-Masa'il al-saghaniyah, 17-18.
101 al-Najashi, Kitab al-rijal, 299-301.
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a short work on Shiite fiqh, giving the legal rulings without their derivation (mujarrad), entitled Kitab al-
mukhtasar al-ahmadi li'l-fiqh al-muhammadi.102 This work was an epitome of Twelver law like the later
works al-Muqni'ah of al-Shaykh al-Mufid and al-Nihayah of al-Shaykh al-Tusi and was probably intended
to serve as a reference work and legal textbook. It was preserved until long after the Buwayhid period. From
it, al-'Allamah al-Hilli cites Ibn al-Junayd's legal opinions, many of which agree with Hanafi positions, in
his Mukhtalaf al-shi'ah.103 Ibn al-Junayd also wrote a work giving his individual legal opinions entitled
Hada'iq al-quds.104 He wrote Kitab khalas al-mubtadi'in min hayrat al-mujadilin, probably a work on dialectic
and legal disputation; and as mentioned above, he accepted the concepts of qiyas and ijtihad, and wrote
works entitled The Removal of Distortion and Deception for Gullible Shiites Concerning Analogical Reasoning
and Disclosing Traditions from the Imams Concerning Ijtihad that Stubborn Opponents Have Suppressed.105

Ibn al-Junayd's Kitab al-ifham li-usul al-ahkam appears, from its title, to be a work on usul al-fiqh.106 Ibn al-
Nadim's text adds the comment "it follows the method of al-Tabari's Epistles for its chapters" (yajri majra
rasa'il al-Tabari li-kutubih), and al-Tusi's text adds, "it follows the method of al-Tabari's Questions" (yajri
majra masa'il al-Tabari).107 This reference is possibly to a work by the well-known Shafi'i jurist Abu 'Ali al-
Husayn b. al-Qasim al-Tabari (d. 350/961). Al-Subki reports that Abu 'Ali wrote a work on usul al-fiqh, and
Ibn al-Nadim reports that he wrote a work entitled Kitab mukhtasar masa'il al-khilf fi al-kalam wa'l-nazar on
philosophical theology and dialectic.108 Ibn al-Nadim's comparison may relate to the method or
organization of the work. In any case, it appears very likely that Kitab al-ifham ila usul al-ahkam treated usul
al-fiqh in particular.

Ibn al-Junayd brought Shiite jurisprudence closer in line with Sunni jurisprudence than contemporary
Shiite scholars were willing to allow. He accepted ijtihad and qiyas as legitimate legal principles and probably
wrote a complete work on usul al-fiqh. Al-Shaykh al-Mufid cites a Shiite interlocutor mentioning the
differences of opinion to be found between the works of Ibn Babawayh al-Qummi on hadith and the works
of Ibn al-Junayd on points of

102 al-Tusi, Fihrist kutub al-shi'ah, 160.
103 Baqir al-Muhsini al-Khurramshahri has culled the legal opinions of Ibn al-Junayd from earlier
sources in al-Fatawa li-Ibn al-Junayd al-Iskafi (Qum: al-Matba'ah al-'ilmiyah, 1991).
104 Ibn al-Nadim, al-Fihrist, 291. This is clearly the first half of a saj' title, the second half of which must
have been fi al-ahkam allati ikhtaraha li'l-nafs, or something of that sort.
105 al-Najashi, Kitab al-rijal, 301, 302.
106 The title is mentioned in Ibn al-Nadim, al-Fihrist, 291; al-Tusi, Fihrist kutub al-shi'ah, 160; Ibn
Shahrashub, Ma'alim al-ulama', 87.
107 Ibn al-Nadim, al-Fihrist, 291; al-Tusi, Fihrist kutub al-shi'ah, 160.
108 al-Subki, Tabaqat al-shafi'iyah al-kubra, 3: 280; Ibn al-Nadim, al-Fihrist, 315.
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law (al-masa'il al-fiqhiyah). Al-Mufid characterizes Ibn al-Junayd's books as follows: "He filled them with
legal rulings which he arrived at through conjecture (zann) and through adopting the doctrine of our
opponents (madhhab al-mukhalifin) and analogy (qiyas)." In the work al-Masa'il al-misriyah, legal responsa to
questions sent from Twelver Shiites in Egypt, Ibn al-Junayd claimed that a number of hadiths handed down
from the imams were contradictory and on that basis held that the imams accepted the use of ra'y, personal
opinion or speculation; al-Shaykh al-Mufid wrote a refutation of this work.109 According to al-Shaykh al-
Mufid, Shiite scholars rejected Ibn al-Junayd's works and did not pay any attention to them because of his
use of qiyas; al-Tusi makes a similar statement.110 As mentioned above, al-Murtada wrote a treatise
rejecting the use of qiyas entitled al-Mawsiliyat al-ula in 382/992-93. In an attempt to explain Ibn al-
Junayd's adoption of qiyas as an aberration, later Shiite scholars make the unsupported claim that he
eventually repented of his use of qiyas and abandoned it.111

Early Shiite Works on the Disputed Points of Law

The writing of works on Sunni-Shiite khilaf or disputed legal opinions imply a certain acceptance, at least on
the surface or for the sake of argument, of the idea of coordinate schools of law or a plurality of legal
traditions belonging to the same Islamic community. For the Twelver Shiites, the major motive behind
writing such works was to enable them to debate efficiently with Sunni jurists. Their goal was to get their
legal rulings recognized as legitimate dissenting opinions, having the same status as those held in the Sunni
madhhabs. The first such work on khilaf the historical record reveals is al-Mas'udi's Kitab al-wajib fi al-furud
al-lawazib (or al-lawazim), which includes such disputed issues as fixed-duration marriage (mut'ah) and the
wiping of one's boots as part of ablutions (al-mash 'ala al-khuffayn). Ibn al-Junayd's works Kitab al-nusrah
li-ahkam al-'itrah, Kitab al-khasim li'l-shi'ah fi nikah al-mut'ah, and Kitab al-intisaf li-man rawa al-inhiraf 'an
madhhab al-ashraf fi mawarith al-akhlaf also appear to deal with Sunni-Shiite khilaf, the latter two treating
temporary marriage and inheritance law in particular.112 The earliest extant Shiite work on khilaf is al-
Shaykh al-Mufid's short treatise on the topic, a compendium of those rulings on which the Shiites differ
from the Sunnis.113 This treatise is probably the work Ibn Shahrashub refers to as al-A'lam mimma ijtama'at
'alayh al-imamiyah

109 al-Mufid, al-Masa'il al-sarawiyah, in his 'Iddat rasa'il li'l-Shaykh al-Mufid (Qum: Maktabat al-
Mufid, n.d.), 222-23, 224.
110 al-Shaykh al-Mufid, al-Mas'il al-saghaniyah, 18; al-Tusi, Fihrist kutub al-shi'ah, 160.
111 al-Karaki, Hidayat al-abrar, 306; al-Jaza'iri, Zahr al-rabi', 573.
112 al-Najashi, Kitab al-rijal, 301-2.
113 al-Shaykh al-Mufid, 'Iddat rasa'il li'al-Shaykh al-Mufid (Qum: Maktabat al-Mufid, n.d.), 318-42.
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(min al-ahkam).114 It is not dated, but was written after Awa'il al-maqalat, which he mentions in the text.
The next such work was al-Intisar, by al-Sharif al-Murtada. He completed al-Intisar after Rabi' I
420/March-April 1029, the date he wrote the treatise Jawabat al-mas'il al-mawsiliyat al-thalithah, for in the
latter work he mentions that he is currently composing a book on conflicting legal opinions (kitab mas'il al-
khilaf al-shar'iyah) and asks for God's help in finishing it. In another passage of the same treatise he refers to
al-Intisar as a work on "legal rulings which the Imami Shiites have adopted uniquely" (al-masa'il al-fiqhiyah
allati tafarradat biha al-shi'ah al-imamiyah).115 The next work of this kind is al-Tusi's al-Khilf, a much larger
compendium which presents not only those opinions the Shiites hold uniquely but also the conflicting Sunni
opinions in much greater detail.116 In a sense, works on Sunni-Shiite khilaf imply a certain acceptance of
the coordinate madhhab system in which consensus operates.

The Shiite Adoption of Consensus

The term consensus (ijma') appears occasionally in early Shiite sources in reference to the opinions of al-
'isabah, "the loyal band," a group of companions of the later imams. They played a role in evaluating the
reliability of earlier transmitters of Shiite hadith, and their unanimous decision concerning which
companions of Muhammad al-Baqir and Ja'far al-Sadiq could be trusted is taken as irrefutable evidence by
later scholars.117 Nevertheless, this early usage seems to have little to do with the Twelver incorporation of
the concept of consensus into their legal theory, which dates to the Buwayhid period. Sunni works on usul al-
fiqh hold that consensus was a hujjah, literally "proof." This term implies that a ruling held by consensus,
although it may not necessarily be based on an explicit scriptural text, is a binding or irrefutable argument.
Because of this edict, one cannot contradict or deviate from consensus; to do so is not only incorrect but
impermissible, illegal, or tantamount to unbelief. The implication, in the Sunni view, is that since consensus
is a binding proof the Shiites either had to retract their opinions or be excluded from the community of
opinion which constituted Islamic orthodoxy. The crucial step the first Twelver Shiite works on
jurisprudence took was the adoption of the Sunni principle of legal consensus in an attempt to obviate this
structural difficulty with the Sunni legal system. The works of al-Shaykh al-Mufid, al-Sharif al-

114 Ibn Shahrashub, Ma'alim al-'ulama' 101.
115 al-Murtada, Rasa'il, 1: 169, 201, 212.
116 Muhammad b. al-Hasan al-Tusi, al-Khilaf, 3 vols. (Tehran: Dar al-ma'arif al-islami, n.d.).
117 Muhammad b. al-Hasan al-Tusi, Ikhtiyar ma'rifat al-rijal, 2 vols. [= Rijal al-Kashshi, printed with the
Ta'liqah of Mir-i Damad Muhammad Baqir al-Husayni], ed. Sayyid Mahdi al-Raja'i (Qum: Mu'assasat
Al al-bayt, 1983-84), 2: 507.
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Murtada, and al-Shaykh al-Tusi incorporated consensus into Twelver Shiite legal methodology. Their
discussions set the boundaries within which the great majority of later Twelver discussions of legal
methodology in general and consensus in particular would be framed. The Twelvers' adoption of consensus
was a crucial theoretical step necessary to gain recognition for their tradition as a coordinate madhhab on a
par with the Sunni madhhabs.

A key to understanding the adoption of legal consensus by the Shiites may be sought in the legal theory of
Ibrahim al-Nazzam (d. 220-30/835-45), the great Mu'tazili theologian. Many works on jurisprudence state
that al-Nazzam rejected the principle of consensus and claimed that it was not a binding proof, or hujjah.118
Al-Ghazali reports, however, that this was not exactly the case. Al-Nazzam at first did not accept consensus,
but when reports reached him that to go against consensus was declared unlawful (tahrim mukhalafat al-
ijma'), he then accepted consensus out of necessity. He defined it, however, in such a way that it could fit into
his already established legal theory. The result was what seemed to be a circular definition; he defined
consensus as "any opinion which has been irrefutably proven" (kullu qawlin qamat hujjatuh). That is, when
confronted with the charge that it was unlawful to go against consensus, he adopted consensus in such a way
that he could agree with his opponents that ijma' was an irrefutable proof but not be forced to retract his
earlier opinions. While Shiite definitions of consensus are not so obviously circular, their genesis appears to
follow the same pattern.

As latecomers to the madhhab system, the Shiites were in a difficult position. If they wished to be accepted in
the majority system, they had to ensure that they be counted or considered in the consensus. Yet Sunni
jurists argued that they should be excluded from legal debate on the very grounds that their traditional
positions on a number of legal issues were unacceptable and violated the consensus of the jurists. They
therefore had to accept the consensus of the Muslim community as a valid concept, but also prove,
retroactively, that they had not deviated from an earlier consensus of recognized Muslim jurists.
Consequently, they had to argue that they possessed a sound legal tradition going back to the early
generations of the Muslim community and that their legal methodology was valid and equivalent to those
followed by Sunni jurists. At the same time, however, the Shiites felt that they had been singled out among
the Muslims for divine guidance and had a privileged position with respect to religious trutha sense of their
special status that had been reinforced by their historical persecution at the hands of the Sunni community.
Their theory of consensus reflects this tension in Shiite thought.

When the Twelver jurists accepted the legal concept of consensus, they

118 al-Basri, al-Mu'tamad, 1: 459.
 

< previous page page_144 next page >

Yaser
Highlight

Yaser
Highlight

Yaser
Highlight

Yaser
Highlight

Yaser
Highlight

Yaser
Highlight



page_145

file:///E|/...welver%20Shiite%20Responses%20to%20the%20Sunni%20Legal%20System/0874805511/files/page_145.html[2010/03/03 05:03:13 nm]

< previous page page_145 next page >

Page 145

modified it into a two-tiered system. A comparison with the legal theory of the Zaydi Shiites is informative
here. By the late tenth century, Zaydis had also developed a two-tiered theory of consensus. The Zaydis
accepted the consensus of the Muslim community (ijma' al-ummah) as a valid concept, but also held that
another, privileged sort of consensus existed: the consensus of the descendants of the Prophet (ijma' ahl al-
bayt). Abu Talib Yahya b. al-Husayn b. Harun al-Natiq bi'l-Haqq (d. 424/1033) holds in his work Kitab al-
di'amah fi tathbit al-imamah, probably written in Rayy before 385/995, that ijma' ahl al-bayt is a binding
argument (hujjah).119 This assertion implies that the consensus of the Muslim community (ijma' al-ummah)
is also a binding argument because the community as a whole includes ahl al-bayt. This position became
standard in Zaydi jurisprudence.120 Similarly, the Twelvers accepted both ijma' al-ummah along with a
more restricted consensus of the Twelver Shiite minority (ijma' al-firqah or ijma' al-ta'ifah) as binding
arguments.

A chronological sketch of the earliest Shiite legal works that discuss the theory of consensus provides a basis
for examination of its historical development. The main works are listed as follows:

WORK AUTHOR DATE

1. Book on usul al-fiqh al-Shaykh al-Mufid before 380/990

2. Awa'il al-maqalat al-Shaykh al-Mufid 400-6/1009-15

3. al-Shafi fi al-imamah al-Sharif al-Murtada 380-415/990-1024

4. al-Mas'il al-tabbaniyat al-Sharif al-Murtada 417-19/1026-28

5. al-Mawsiliyat al-thalithah al-Sharif al-Murtada 420/1029

6. al-Intisar al-Sharif al-Murtada ca. 417-20/1026-29

7. 'Uddat al-usul al-Shaykh al-Tusi after 420/1029

8. al-Masa'il al-rassiyah al-ula al-Sharif al-Murtada 429/1037

9. al-Dhari'ah al-Sharif al-Murtada 430/1038-39

10. Talkhis al-shafi al-Shaykh al-Tusi 432/1040

11. 2d redaction of al-'Uddah al-Shaykh al-Tusi after 436/1044

The basic outlines of the Twelver theory of consensus appear already in the works of al-Shaykh al-Mufid,
though his extant discussions of consensus are

119 Erroneously attributed to al-Sahib Ibn 'Abbad and published as Nusrat madhahib al-zay-diyah,
ed. Naji Hasan (Beirut: al-Dar al-muttahidah li'l-nashr, 1981), 175-79. See Wilferd Madelung,
"Einige Werke des Imams Abu Talib an-Natiq bi l-Haqq," Der Islam 63 (1986): 10. The date of the
work may be set prior to 385/995 because al-Sahib Ibn 'Abbad, who died in that year, is mentioned
in the introduction.
120 See, for example, Ahmad b. Yahya Ibn al-Murtada's Kitab mi'yar al-'uqul fi 'ilm al-usul, in his al-Bahr
al-zakhkhar al-jami' li-madhahib 'ulama 'al-amsar, 6 vols. (Beirut: Mu'assasat al-risalah, 1975), 1: 185.
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quite short.121 Al-Qadi 'Abd al-Jabbar devotes the seventeenth volume of his monumental twenty-volume
work on theology, al-Mughni fi abwab al-tawhid wa'l-'adl, which he completed between 360/970 and 380/990,
to jurisprudence. In the course of the chapter on consensus he refers several times to Twelver opinions on
the topic. He must be referring here to the opinions of al-Shaykh al-Mufid in particular, for none of al-
Sharif al-Murtada's works treating consensus had yet been written. It seems most likely that he was drawing
on al-Shaykh al-Mufid's now lost manual of usul al-fiqh. He claims that the Twelvers had no reason to
consider consensus if they were indeed correct in their beliefs concerning the necessity for and existence of
an infallible imam whose opinion was a binding argument. In another passage, he counters the Shiites'
argument that if each individual considered in the consensus can err, then the group which they constitute
can err also.122 This last argument does not appear in al-Shaykh al-Mufid's extant statements on consensus;
it probably was presented in his manual of usul al-fiqh but was edited out by al-Karajaki for his abridgment.
These passages allow us to date al-Mufid's manual on usul al-fiqh to before 380/990 since 'Abd al-Jabbar
had completed al-Mughni by that date. Al-Shaykh al-Mufid wrote Awa'il al-maqalat at the request of al-
Sharif al-Radi while the latter held the office of naqib; this would date the work to between 400/1009 and
406/1015.123 Al-Shaykh al-Mufid is also reported to have written an individual treatise on consensus (Kitab
mas'alah fi al-ijma'), but it has not come down to us.124

Most of the Shiite discussions of consensus that have come down to us from this period are those of al-Sharif
al-Murtada. They treat the topic in great detail, and he clearly expended great effort to develop the concept
beyond the work of al-Mufid. His earliest work to treat consensus is al-Shafi fi al-imamah, a refutation of the
twentieth volume (which is on the imamate) of 'Abd al-Jabbar's al-Mughni. The repeated references to 'Abd
al-Jabbar and the

121 al-Shaykh Muhammad b. Muhammad b. al-Nu'man al-Mufid, Awa'il al-maqalat fi al-madhahib
al-mukhtarat, ed. 'Abbas Quli Wa'iz Charandabi and Fadl Allah al-Zanjani (Tabriz, 1951-52), 99-100.
122 al-Qadi 'Abd al-Jabbar, al-Mughni, 17: 16-59, 204.
123 al-Mufid, Awa'il al-maqalat, xxiv-xxv; Dominique Sourdel, "L'Imamisme vu par le Cheikh al-
Mufid," Revue des Ètudes Islamiques 40 (1972): 249 n. 2. In the introduction to Awa'il al-maqalat, al-
Shaykh al-Mufid writes that he authored the work in response to a request by "Sayyidna al-Sharif al-
Naqib" (1). At the end of the work is an appendix consisting of extra questions which al-Sharif al-Radi
asked al-Shaykh al-Mufid to answer and add to the work (111-16). It therefore seems likely that the
"Sayyidna al-Sharif al-Naqib" mentioned at the beginning of the work is al-Sharif al-Radi. Because he
is described as naqib at the time, al-Zanjani sets the date of the work between 396 A.H. and 406 A.H., the
date al-Sharif al-Radi died, and Sourdel sets it between 398 A.H. and 406 A.H. I would set the date
between 400/1009-10 and 406/1015. Al-Radi's father al-Husayn b. Musa died in 400/1009-10, and al-Radi
assumed the office of naqib. Before that, he would merely have been the deputy naqib.
124 al-Najashi, Kitab al-rijal, 314.
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comments addressed directly to him in the work suggest that he was alive when al-Murtada was writing, so
al-Shafi may be dated to between 380/990, when al-Mughni was completed, and 415/1024. Although al-Shafi
deals primarily with the imamate, al-Murtada includes in it a lengthy refutation of 'Abd al-Jabbar's chapter
on consensus from the seventeenth volume of al-Mughni on usul al-fiqh. Unfortunately, the discussion of
consensus there is primarily a refutation of Sunni arguments for the binding authority of consensus and says
relatively little about the Shiite concept of consensus. There is nevertheless some reference to the Shiite
theory of the consensus of the Muslim community.125

Al-Murtada's first major work focusing on consensus is his collection of legal responsa, Jawabat al-masa'il al-
tabbaniyat, which cites the earlier work al-Shafi.126 It was probably written after Sha'ban 417/September-
October 1026. On that date, al-Murtada issued an ijazah to Abu al-Hasan Muhammad b. Muhammad al-
Busrawi, and the document presents a catalogue of his works written up until that time.127 While it includes
a work entitled al-Masa'il al-tabbaniyah, this treatise is described as including responsa to three questions,
one on tadhakkur (?), one on the interpretation of Koranic verse 4: 48, and one on repentance;128 this text is
therefore not the same as the extant treatise, al-Masa il al-tabbaniyat. The Jawabat al-masa'il al-tabbaniyat
may be dated to 419/1028 at the latest, for the responsa were written in answer to questions from theologian
Abu 'Abd Allah Muhammad b. 'Abd al-Malik al-Tabban, who died in that year.129 Al-Murtada cites them
in his third set of legal responsa to questions from Mawsil, Jawabat al-masa'il al-mawsiliyat al-thalithah,
which date to Rabi' I 420/March-April 1029. He cites Jawabat al-mas'il al-tabbaniyat in his later works and
refers to the treatise as an important treatment of topics in jurisprudence and consensus in particular.
Jawabat al-masa'il al-mawsiliyat al-thalithah also includes a discussion of consensus.130

Al-Murtada's most important discussion of consensus appears in his work al-Intisar, a work of khilaf
justifying the Shiites' dissenting positions on a number of points of law and arguing against Sunni
accusations that the Shi-

125 al-Murtada, al-Shafi, 1: 78, 214-75.
126 al-Murtada, Rasa'il, 1: 84, 212.
127 al-Isfahani, Riyad al-'ulama', 4: 34-39.
128 Ibid., 37. Al-Najashi (Kitab al-rijal, 207) mentions a treatise entitled al-Masa'il al-tabbaniyah and
reports that it is "three questions asked by the Sultan." It would appear to be the same treatise
mentioned in al-Busrawi's ijazah.
129 Ibn al-Jawzi, al-Muntazam, 15: 193. Al-Murtada includes the phrase of blessing, rahimahu 'Llah,
after al-Tabban's name, indicating that he had passed away the year before al-Murtada wrote Jawabat
al-mas'il al-mawsiliyah al-thalithah. See al-Murtada, Rasa'il, 1: 206 (reading al-Tabban for al-Battan).
130 al-Murtada, al-Intisar, 6; idem, Rasa'il, 1: 201, 205-8; 3: 202.

 

< previous page page_147 next page >

Yaser
Highlight

Yaser
Highlight

Yaser
Highlight



page_148

file:///E|/...welver%20Shiite%20Responses%20to%20the%20Sunni%20Legal%20System/0874805511/files/page_148.html[2010/03/03 05:03:14 nm]

< previous page page_148 next page >

Page 148

ites violated consensus. He began it before 417/1026 since it is mentioned in the ijazah of al-Busrawi.131 He
did not complete it, however, until after 420/1029, the date of Jawabat al-masa'il al-mawsiliyat al-thalithah,
which he mentions in the introduction. Al-Murtada had been working on al-Intisar for a number of years,
for he mentions it in Jawabat al-masa'il al-tabbaniyat, Jawabat al-masa'il al-mawsiliyat al-thaniyah, and
Jawabat al-masa'il al-mawsiliyat al-thalithah. In the latter treatise, he asks for God's assistance in completing
al-Intisar, so it is clear he was still working on it in 420/1029.132 He wrote it in response to a request by ''His
Exalted Presence the Vizier al-'Amid," probably 'Amid al-Dawlah Abu Sa'd b. 'Abd al-Rahim, who served
six times as vizier during the reign of the Buwayhid ruler Jalal al-Dawlah Shirzil (41635/1025-44).133 He
probably finished the work shortly after 420/1029.

After this stage, in which the topic of consensus was treated in specialized treatises and legal responsa, al-
Tusi's 'Uddat al-usul and al-Murtada's al-Dhari'ah ila usul al-shari'ah incorporated the Twelver theory of
consensus into general legal theory as expressed in the genre of usul al-fiqh. In these works, the doctrine of
consensus assumed the form it would maintain, in basic outline, for centuries later in the Shiite legal
tradition. Al-Tusi's discussions of consensus generally follow those of al-Murtada, though he disagrees with
his teacher on a few subsidiary points. It is therefore safe to say that the main architect of the Shiite theory
of legal consensus was al-Sharif al-Murtada and that his major treatments of the topic clustered around the
year 420/1029.

Shiite jurists' works on usul al-fiqh per se reveal little direct evidence concerning motives for the adoption of
specific points; they only present the Shiite position on these issues. In order to get a better understanding of
why the Shiite jurists adopted Sunni methods it will be useful to examine al-Shaykh al-Mufid's treatise al-
Masa'il al-saghaniyah; a passage in his work al-Fusul al-mukhtarah; and al-Murtada's work al-Intisar. Al-
Mufid wrote al-Masa'il al-saghaniyah as the result of a polemic exchange that had taken place between a
Hanafi scholar from Nishapur and a Twelver Shiite from the town of Saghan in Iran at some time after
340/951-52. The treatise aims to answer the accusation that Shiite legal positions, particularly the opinion
that mut'ah marriage is permissible, violate the consensus of Muslim jurists. The method of argument al-
Mufid follows in the polemic shows how such accusations led Shiites to adopt

131 al-Isfahani, Riyad al-'ulama', 4: 38.
132 al-Murtada, Rasa'il 1: 169, 212-13.
133 al-Murtada, al-Intisar, 1. The editor of al-Intisar, Sayyid Muhammad Rida b. Hasan al-Kharsan,
identifies this vizier as Abu Nasr Muhammad b. Mansur, known as 'Amid al-Mulk al-Kunduri al-
Nisaburi, who served as vizier for the Seljuk sultans Tughrul Bek and Alp Arslan and was executed on
16 Dhu al-Hijjah 456/29 November 1064 in his 40s (al-Intisar, 1 n. 2). This is very unlikely since the
Seljuks were great enemies of the Twelvers and their Buwayhid patrons and since al-Kunduri would
have been much too young for al-Murtada to dedicate a work to him ca. 420/1029.
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the principle of consensus themselves. The Hanafi interlocutor accuses the Twelver Shiites of violating the
consensus (al-khuruj 'an al-ijma'); they are therefore unbelievers (kharijun 'an al-iman). Al-Mufid answers
this accusation by arguing that the consensus referred to here cannot be valid because it does not include the
opinions of the Shiites. He asks, concerning the Shiites's position on temporary marriage, "How can this be a
rejection of consensus when the descendants of the Prophet and their supporters in the East and West of the
Earth uphold this opinion and trace it back reliably to the Bearer of the Sacred Law (the Prophet
Muhammad)?" If the consensus which the Sunnis claim exists were an actual consensus, al-Mufid holds, it
would imply that 'Ali b. Abi Talib had himself violated consensus, held deviant opinions, and was therefore
an unbeliever and an apostate.134

In this polemic context, al-Mufid uses the term ijma' al-ummah repeatedly, and in several passages uses the
concept of consensus as an argument against his Sunni opponent.135 Al-Mufid holds that his opponent's
claims of consensus are invalid because they fail to take into account the opinions of the Shiites. He asks,
"What consensus does not include the descendants of the Prophet and their followers, if it were not for your
obstinacy and chauvinism?"136 Moreover, the Shiites' contemporary opinions are not groundless
innovations; they are based on a reliable legal tradition which goes directly back to the early imams Ja'far
al-Sadiq and 'Ali b. Abi Talib. Al-Mufid makes an explicit comparison between Ja'far al-Sadiq and Abu
Hanifah and cites instances where Abu Hanifah held opinions that were not in agreement with the other
madhhabs. While al-Mufid labels Abu Hanifah an unbeliever and accuses him of adopting legal opinions
which contradict the Prophet and agree with Satan, he nevertheless puts Ja'far al-Sadiq in a position
parallel to that of the eponymous founders of the Sunni legal madhhabs.137

In al-Fusul al-mukhtarah, al-Shaykh al-Mufid records a debate he had with al-Qadi 'Abd al-Jabbar (d.
415/1024) during which the issue of consensus arose. 'Abd al-Jabbar criticized one of al-Shaykh al-Mufid's
legal opinions, claiming that it violated legal consensus. Al-Shaykh al-Mufid asked him what consensus he
intended, and 'Abd al-Jabbar replied that he meant the consensus of the Muslim jurists who are well known
for granting legal opinions. Al-Mufid then countered, arguing, among other things, that the descendants of
the Prophet, including 'Ali b. Abi Talib, must also be included in the group of jurists whose opinions should
be taken into consideration in consensus.138

134 al-Mufid, al-Mas'il al-saghaniyah, 2-3, 5, 7, 8-10, 45.
135 Ibid., 10, 32, 33, 38, 44.
136 Ibid., 39. A similar statement occurs on p. 37.
137 Ibid., 15-16, 46-63.
138 al-Mufid, al-Fusul al-mukhtarah min al-'uyun wa'l-mahasin (Qum: Matba'at mihr, 1983), 132-35.
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accepted by Sunnis as being the main works of reference are al-Sahih by al-Bukhari (d. 256/870), al-Sahih by
Muslim (d. 261/815), al-Sunan by Ibn Majah (d. 273/886), al-Sunan by Abu Da'ud (d. 275/889), al-Jami' al-
sahih by al-Tirmidhi (d. 279/892), and al-Sunan by al-Nasa'i (d. 303/915). All of them date from the mid- to
late ninth century. The four such books accepted as the main works of reference by the Shiites are al-Kafi by
al-Kulayni (d. 329/941), Man la yahduruhu 'l-faqih by Ibn Babawayh al-Qummi (d. 381/991) and Tahdhib al-
ahkam and al-Istibsar by Muhammad Abu Ja'far al-Tusi (d. 460/1067). They date from the first half of the
tenth century to the first half of the eleventh century. The Shiites came to refer to these books of hadith as
al-usul al-arba'ah or al-kutub al-arba'ah, "the four books," a nomenclature parallel to the Sunni terms as-
sihah as-sittah or al-kutub al-sittah, "the six books."

The first integral text of Sunni usul al-fiqh (methodology of law and jurisprudence) was written by al-Shafi'i
(d. 204/820). While there is a considerable temporal gap between al-Shafi'i's text and the next extant Sunni
work on usul al-fiqhal-Fusul fi al-usul by Abu Bakr Ahmad b. 'Ali al-Jassas al-Razi (d. 370/980)37the genre
was solidly established by the early tenth century at the latest. The first extant work of usul al-fiqh in the
Twelver Shiite tradition is al-Tadhkirah bi-usul al-fiqh by al-Shaykh al-Mufid (d. 413/1022). With this work
came the acceptance of the legal concept of ijma', "consensus," which dates back to the work of al-Shafi'i
and even earlier in Sunni law.38 Shiite jurists did not accept qiyas (analogy), widely accepted in Sunni
jurisprudence, as one of the usul or sources of jurisprudence, but they eventually developed Shiite usul al-
fiqh so that there would be four sources, substituting dalil al-'aql, "the evidence of reason," for qiyas. Al-
Shaykh al-Tusi includes a statement in al-'Uddah, written in the early eleventh century, that presents the
four sources as the Koran, hadith, consensus, and dalil al-'aql, corresponding to the usual Sunni order.39 Al-
Shafi'i's Risalah implies that the sources of law are the Koran, sunnah, ijma', and qiyas, although the
structure of the work does not stress this point; it is clear, though, that this view became widely accepted
among Sunni jurists by the first half of the tenth century.

The use of the term ijtihad to mean the ability to arrive at a legal ruling on the basis of individual
investigation was at first rejected by Shiite jurisconsults

37 al-Jassas, al-Fusul fi al-usul, 4 vols., ed. 'Ujayl Jasin al-Nashmi (Kuwait: Wizarat al-awqaf
wa'lshu'un al-islamiyah, 1985-93). See also al-Jassas, al-Fusul fi al-usul (abwab al-ijtihad wa'l-qiyas),
ed. Saeedullah Qazi (Lahore: al-Maktabah al-'ilmiyah, 1981); Marie Bernand, "Hanafi Usul al-Fiqh
through a Manuscript of al-Gassas," JAOS 105 (1985): 623-35.
38 Muhammad b. Idris al-Shafi'i, Islamic Jurisprudence, trans. Majid Khadduri (Baltimore, Maryland:
The Johns Hopkins Press, 1961), 285-87.
39 Muhammad b. al-Hasan al-Tusi, 'Uddat al-usul (Tehran, 1896-97), 120-21. Modarressi states that the
first Twelver Shiite work on usul al-fiqh to present the four sources as the Koran, hadith, ijma', and dalil
al-'aql was al-Sara'ir al-hawi li-tahrir al-fatawi by Ibn Idris al-Hilli (d. 598/1202) (Shi'i Law, 3 n. 2).
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Al-Sharif al-Murtada's work al-Intisar presents the dissenting opinions on the points of law the Shiites hold
with respect to their Sunni opponents. Al-Murtada's purpose in writing al-Intisar seems to be to remove
obstacles between the Shiite jurists and the majority Sunni-controlled, legal system and to gain the
acceptance of Twelver Shiite jurisprudence on the part of the majority as a legitimate alternative on a par
with that of the established Sunni madhhabs. He wrote the book in response to a request that he set forth the
dissenting legal opinions for which Shiites have been attacked on the grounds of violating the consensus. The
introduction shows that Sunnis argued that Shiites were beyond the pale of orthodoxy because of their
violation of consensus. They used this charge as an excuse to bar Shiites from debate on legal topics and,
consequently, from the entire system of legal education and scholarship. Al-Murtada states specifically that
Sunnis refused to debate with Shiite jurists and to take their opinions into account.139

Al-Murtada makes a plea for Shiite legal opinions to be recognized as legitimate, holding that, since the
scriptural texts which the Sunnis cite as proofs of the validity of consensus include the Shiites, their opinions
should therefore be taken into consideration, whether for the consensus of the Muslim community as a
whole or for the consensus of the jurists in particular. He aims to counter Sunni arguments, proving that
Shiite opinions are just as authoritative as those of the Sunnis and should therefore be considered in
verifying the existence of a legal consensus. His first counter argument is that the legal opinions of the
Shiites are not as outlandish as they have been made out to be. Many opinions the Shiites hold are also held,
or have been held in the past, by Sunni jurists: "On most of these [questions], the Shiites agree with other
recent or ancient scholars and jurists."140 In the body of al-Intisar, al-Murtada mentions whenever possible
the Sunni jurists who have held the same opinions as those for which the Shiites have been criticized.

Next, al-Murtada points out that the Shiites, when they are in complete disagreement with the Sunnis on a
certain matter, have sound evidence to support their views. This evidence includes texts from the Koran or
hadith, or reports attributing these opinions to earlier authorities, especially the imams. Because Shiite legal
opinions are supported in this fashion, he argues, they are as legitimate as Sunni opinions, and the Sunnis
should accept them as such: "For those questions on which they are not in agreement with any of the Sunni
jurists, they have clear evidence and apparent proofs which relieve them of the need for a concurring
opinion, and which are not impugned by the disagreement of an opponent." Because the Shiite scholars have
a sound legal

139 al-Murtada, al-Intisar, 1, 4.
140 Ibid., 1, 4-5.
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methodology, al-Murtada contends, the Sunnis should accept their opinions as valid, and should not reject
their opinions on the points of law merely on the basis of their chance failure to coincide with those of the
Sunni jurists. He elaborates, drawing a direct comparison between the Shiite legal tradition and the Sunni
legal madhhabs:

Then how have vituperous attacks against the Shiites for the opinions which they hold uniquely been
allowed, while every other jurist who professed opinions uniquely, so that all the jurists were in
disagreement with him, such as Abu Hanifah, al-Shafi'i, Malik, and those who came after them, has
not been attacked? What is the difference between the opinions which the Shiites hold uniquely and
with which no one else concurs, and those of Abu Hanifah or al-Shafi 'i with which no one else
concurs?141

In this section of his argument, al-Murtada implies that there is no essential difference between Shiite and
Sunni jurists and that any Muslim jurist is entitled to hold an opinion which goes against those of his
colleagues as long as he bases it on acceptable evidence.

The Sunnis claim, however, that the opinions the Shiites hold uniquely are innovations, in contrast to those
of the well-known Sunni jurists. They insist that it is not permissible for Shiites to originate a new opinion
after a consensus has been established. Sunnis hold that the dissenting opinions of al-Shafi'i and Abu
Hanifah were not innovations but were based on the transmission of legal opinions also held by the salaf,
"predecessors," men of the early generations of the Muslim community. They attribute many of Abu
Hanifah's opinions to the salaf who lived in Kufah and many of al-Shafi'i's opinions to the salaf who lived in
the Hijaz, but, the Sunnis claim, this is not the case with the Shiites. Al-Murtada first answers this argument
by insisting that the Shiites' opinions are not innovations, but have been handed down from the imams, so
that the Sunnis' accusation is invalid:

The Shiites also claim and transmit that the opinions which they hold uniquely are the opinions of
Ja'far b. Muhammad al-Sadiq [the sixth imam], Muhammad b. 'Ali al-Baqir [the fifth imam], and
'Ali b. al-Husayn Zayn al-'Abidin [the fourth imam]. They even transmit these opinions from the
Commander of the Faithful 'Ali b. Abi Talib, and trace them back to him. Then grant (the Shiites)
what you have granted Abu Hanifah and al-Shafi'i and So-and-so and So-and-so, or at the very least
put them down to the status of Ibn Hanbal and Muhammad b. Jarir al-Tabari in that which they
profess uniquely. For you allow [Ibn Hanbal and

141 Ibid., 1-2.
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Ibn Jarir] differing opinions in that which they profess uniquely, but do not allow the Shiites to differ
in that which they profess uniquely. This is an injustice to the Shiites and a wrong against them.142

Islamic schools of thought in general seek to establish the legitimacy of their opinions by projecting them
back into early Islamic history, and the legal madhhabs were certainly no exception. The claim that the Sunni
legal madhhabs were actually begun by the jurists whose names they took was already anachronistic, and
even then it was somewhat embarrassing that there was a considerable temporal gap between the demise of
the Prophet and the activities of Malik, Abu Hanifah, al-Shafi'i, and Ibn Hanbal. Just as the Sunni jurists
project the opinions of al-Shafi'i and Abu Hanifah back to the early years of the Muslim community, al-
Sharif al-Murtada maintains that the Shiite jurists' opinions may be traced back to Imams Zayn al-'Abidin,
Muhammad al-Baqir, and Ja'far al-Sadiq. At the same time, he admits that it is possible to innovate
opinions, but his projection of Shiite legal doctrine back to the time of these early imams is important in
establishing the historical authority of Shiite opinions. Thus, the Shiite imams are transformed from
charismatic leaders of the community and arbiters of revelation into patrons of the Imami legal madhhab.

Al-Murtada then questions his accuser's premise, claiming that some of the opinions of al-Shafi'i and Abu
Hanifah were probably innovations. He goes on to claim that Abu Hanifah arrived at unprecedented
opinions through the application of analogy (qiyas), which the Shiites do not accept as a valid method of
legal reasoning:

Moreover, the opinions of Abu Hanifah which he reached by analogical reasoning include some for
which it may not be claimed that he has any precursors who professed them among the Companions
or the Followers [the generation following that of the Prophet's Companions]. If we so desired, we
could point to many individual legal opinions of Abu Hanifah which fit this description. Then how
have you not attacked him for adopting that which no one before him had ever adopted, when you
have attacked the Shiites for the same thing?"143

Al-Murtada points to the lack of authoritative sources for some legal opinions of Abu Hanifah and asks how
the Sunni jurists differentiate between those opinions and the traditional legal positions of the Shiites. The
Shiites indeed claim authoritative sources for their opinions, but, as a secondary argument,

142 Ibid., 2-3.
143 Ibid., 3.
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why should the Sunni jurists not accept their opinions anyway, when they accept Abu Hanifah's
unsupported opinions?

On historical grounds, al-Murtada maintains that the Sunni jurists' claim of an earlier consensus against the
Shiites is invalid. He argues, "Your claim of a preceding consensus against that which the Shiites profess is
unfounded, for (our) scholars trace their opinions back to a group among the predecessors. The existence of
their opinions and the fact that they were not in agreement with other scholars make it impossible for there
to have been a consensus to the exclusion of their opinions."144 Thus, al-Murtada maintains, the Sunnis'
evaluation of the consensus was incomplete because the opinions of the Shiites were not taken into
consideration. The consensus claimed by the Sunnis was not actually valid, so the Shiites cannot be said to
have violated it.

Consequently, the Shiite jurists' opinions should be considered in the formation of any present consensus.
Sunni jurists should honor their opinions and stop refusing to debate with them:

Even if this were granted to you, despite the possible arguments against it, you would then have to
allow the Shiites those dissenting opinions they profess uniquely which go against the opinions Abu
Hanifah reached by analogical reasoning, for which he had no precursor and concerning which no
consensus preceded him. But we do not see you allowing them conflicting opinions on anything which
they profess uniquely, and you do not permit this, as the present discussion on this matter has shown
necessary. Moreover, you debate with and honor the dissenting opinions of Da'ud, Muhammad b.
Jarir, and Ahmad b. Hanbal concerning those questions on which they hold unique opinions even
though, according to you, a preceding consensus had gone into effect against their opinions. Should
you not either cease to honor their conflicting opinions and to debate with them on these issues as you
have done with the Shiites, or treat the Shiites as you have treated them with respect to the
consideration of dissenting opinions and debate?145

This passage reflects al-Murtada's main goal, to have Shiite legal opinions honored as acceptable alternatives
within the madhhab system. He makes a clear plea for Shiite jurists to be allowed to participate in the
process of debate which characterized that system, on the grounds that their legal methodology is just as
sound as those of the other madhhabs. Inclusion in the system involved the simultaneous acceptance of the
concept of consensus and refutation of the accusation of violating consensus. Against this background, the
theory of

144 Ibid.
145 Ibid., 3-4.
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consensus adopted in the works of the Shiite jurists of the Buwayhid period becomes more comprehensible.

That al-Murtada considered the Shiite legal institution to form a madhhab parallel to the Sunni madhhabs is
shown in al-Intisar by his repeated comparison of Twelver Shiite jurisprudence with that of the Sunni
madhhabs. The Shiites form a madhhab in the same way that Shafi'i or Hanafi jurists form a madhhab. The
patrons of the madhhab are the imams who, with regard to the legal system, correspond to al-Shafi'i and
Abu Hanifah. Al-Murtada does not use the term "Ja'fari madhhab," which developed at a much later date,
nor would he have considered this term appropriate.146 The patronage of the Shiite madhhab is not limited
to the figure of Ja'far al-Sadiq, but is vested in other imams as well. Al-Murtada specifically mentions 'Ali
b. Abi Talib, Zayn al-'Abidin, and Muhammad al-Baqir in addition to Ja'far al-Sadiq in this regard. In al-
Murtada's works and other sources of this period, the Shiite legal tradition is labeled the Imami madhhab,
the Shiite madhhab, or the Imami Shiite madhhab.

Al-Murtada does not use the term "the fifth madhhab" because he does not see that the Sunni madhhabs are
limited to four in number. Rather, his discussion implies that there were six in his day: the Hanafi, Shafi'i,
Maliki, Hanbali, Zahiri, and Jariri madhhabs. The Imami legal madhhab would be one of seven, not one of
five. Furthermore, al-Murtada holds that the Twelver Shiite madhhab should not be assigned to the last
position in the pecking order of the madhhabs. For reasons of chronological precedence, he evidently sees
that the Shiites merit higher status than the Hanbalis, the Jariris, and the Zahiris. His arguments imply that
Da'ud, the founder of the Zahiri guild, Ibn Hanbal, and Muhammad b. Jarir al-Tabari, who lived much
later than Abu Hanifah and al-Shafi'i, are not equal in status with the latter two and, furthermore, are
innovators, having produced new opinions after a so-called consensus. As a secondary argument, he suggests
that the Sunnis should at least grant the Shiites the status of the Zahiris, Hanbalis, and Jariris if they are
not willing to grant them the same status as the Shafi'is and the Hanafis. One notes also that the Malikis,
whose numbers were limited in the eastern Muslim world, do not figure prominently in al-Murtada's
argument.

Al-Murtada recognizes that Shiite legal opinions differ from Sunni opinions, but he maintains that these
differences are not so many nor so wide as is claimed by opponents of the Shiites. What is more, the Shiite
jurists form and support their opinions in the same way that the Sunni jurists do, and their madhhab
functions in the same way as the Sunni madhhabs. Sunnis should

146 The Shiite jurist al-Qadi Nur Allah al-Shushtari used this term in the late sixteenth or early
seventeenth century (Socio-Intellectual History, 1: 365-67.
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therefore recognize Shiite opinions as valid and refrain from barring their entry to the madhhab system. This
change would allow them the privilege to debate freely with Sunni scholars on legal topics and, presumably,
to study and teach law and to serve as legal authorities, in short, to participate fully in the system of Islamic
legal study and scholarship.

The Consensus of the Muslim Community

Al-Shaykh al-Mufid has two extant statements on the concept of consensus, one in Awa'il al-maqalat and one
in his manual of jurisprudence, extant only in al-Karajaki's abridgment. No earlier statements on consensus
in Twelver Shiite sources are known. These statements were to form the basis of all later Twelver discussions
of ijma'. Al-Karajaki's abridgment states succinctly the basic principle adopted by the Shiites concerning
legal consensus: "The consensus of the Muslim community (ijma' al-ummah) has no authoritative value
inasmuch as it is a consensus, but only inasmuch as it includes the opinion of the Imam."147 Al-Mufid
accepted the consensus of the Muslim community as a binding or authoritative argument (hujjah) but gave a
different justification for this authority from that upheld by the Sunni jurists. The Sunnis held that the
consensus of the Muslims was valid because of Koranic verses and prophetic hadiths which indicated that
the Muslim community was in effect infallible. The Shiites, however, held that consensus was an
authoritative argument only because it included the opinion of the Hidden Imam, which was itself infallible.
Even if all Muslim jurists except the imam were in agreement, their consensus would have no validity; the
imam would be right and everyone else wrong. This interpretation of consensus appears to assign little value
to legal consensus per se, but the net result was the acceptance of the principle that consensus constituted an
authoritative argument and that Sunnis and Shiites could agree on this fundamental point.

The Shiite understanding of consensus presented by al-Mufid was not exactly parallel to the Sunni concept.
Al-Mufid merely points out that the Sunni concept can be valid in certain cases and implies that when
Sunnis claim that a consensus exists it is often invalid. Al-Mufid leaves unstated the logical implication that
when the Sunnis claim there is a consensus, they usually have not taken into account the opinion of the
imam or the opinions of the Shiites themselves. He writes, "When it is demonstrated that the entire
community holds one opinion, then there is no doubt that this opinion includes the opinion of the Infallible
Imam, for if this were not the case, then the statement that the community was in unanimous agreement
would be false. Only in this fashion may consensus be correctly accepted as an authoritative argument."148

147 al-Karajaki, Kanz al-fawa'id, 2: 29-30.
148 Ibid., 30.
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The modern scholar Brunschvig makes a serious error when analyzing al-Mufid's argument. He maintains
that the Shiite interpretation of consensus was unabashedly different from that of the Sunnis, whereas the
truth is that they wanted it to resemble that of the Sunnis as much as possible while remaining logically tied
to their accepted beliefs. Brunschvig observes, "Que l'attitude adoptée à l'égard de l'ijma' ou 'consensus' soit
typiquement, exclusivement si'ite, notre auteur [al-Mufid] ne le cache pas; elle est liée à la conception de
l'imamat. . . . Entendons, bien sûr par communauté, la communauté si'ite, plus spécifiquement,
l'imamienne."149 Brunschvig is mistaken in claiming that the term "community" (al-ummah) in al-Mufid's
statement refers exclusively to Twelver Shiites. Al-Mufid is using the term al-ummah in the same sense as are
the contemporary Sunni jurists. Twelver Shiite jurists during al-Mufid's period did not refer to their own
sect as al-ummah; rather, they called themselves al-shi'ah, al-imamiyah, al-ta'ifah, or al-firqah, ''the sect"; al-
ta'ifah al-muhiqqah or al-firqah al-muhiqqah, "the sect which upholds the truth"; or al-khassah, "the elite."
Brunschvig assumes here that since al-Mufid's work treats Shiite jurisprudence, this passage must refer to
the consensus of the Shiites exclusively, when it actually presents a Shiite view of Muslim consensus. The use
of the term al-ummah in al-Tusi's al-Khilaf clarifies this point. In proving his answer to a legal question, al-
Tusi states, "Our evidence is the consensus of the Shiites, and even the consensus of the Muslim community,
because this conflicting opinion has ceased be held" (daliluna ijma'u 'l-firqati bal ijma'u 'l-ummati li'anna
hadha 'l-khilafa 'nqarad).150 Since al-Tusi here juxtaposes ijma' al-firqah and ijma' al-ummah using the
adversative particle bal, it is clear that they are two different entities. These Shiite jurists accepted Sunnis as
part of the Muslim community, at least on a practical level. This is in marked contrast to the use of the term
al-ummah in the work of the Isma'ili jurist al-Qadi al-Nu'man, who equates it with ahl al-haqq, referring to
Isma'ili Shiites exclusively.151

Al-Tusi, like al-Mufid, accepts the principle that the consensus of the Muslim community is an authoritative
proof, giving as the reason that a consensus of the entire community necessarily includes the opinion of the
imam, who is infallible:

The opinion which I profess is that it is not permissible for the Muslim community to agree on an
error. That upon which the community agrees can only be the correct opinion and an authoritative
argument. This is because, according to the Twelver Shiites, no age is free of an infallible Imam

149 Brunschvig, "Les Usul al-Fiqh Imamites," vol. 3, 327.
150 al-Tusi, al-Khilaf, 1: 158. See 1: 242, 302-3 for similar statements.
151 al-Qadi al-Nu'man, Ikhtilaf usul al-madhahib, 78.
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who upholds the religious law and whose opinion is a binding argument to which one must refer, just
as one must refer to the opinion of the Prophet. . . . Whenever the community has agreed on one
opinion, it must be a binding argument because the Imam is included in the whole of the
community.152

A key idea behind these views supporting the binding authority of the consensus of the Muslim community
is that the Sunnis must take the opinion of the imamand by extension, the opinions of the Shiite juristsinto
consideration in evaluating a consensus. This argument is the one described above with which al-Mufid and
al-Murtada countered accusations of violating the consensus.

This line of argument leads the Shiite jurists to redefine the twelfth imam himself as a Muslim scholar or a
Twelver Shiite jurist. Al-Murtada states:

Our statement "consensus" refers either to the entire Muslim community, or to the believers among
them, or to the scholars with regard to those issues for which their consensus is taken into account. In
each case, the opinion of the Imam must be included in the group, for he is a member of the
community, among the most respectable believers and most learned scholars.153

It is as if the twelfth imam participated in consensus in his capacity as a scholar rather than in his capacity
as imam. Al-Sharif al-Murtada stresses that the consensus of the Twelver jurists must include the opinion of
the imam because he falls under the category of Twelver jurists, which provokes statements that the imam
must himself be a Mu'tazili and a Twelver Shiite in addition to many claims that he is a scholar ('alim), a
term which, in this context, means primarily jurist (faqih). Al-Murtada claims, "The Imam is the master of
the Imamis, the most knowledgeable of them, and the most learned." He continues: "Since the Imampeace
be upon himis one of the scholars, indeed, their master (sayyidahum), then his opinion must be within the
totality of the opinions of the scholars." He describes the imam as "the master of the scholars and the head
of the faith'' and claims that "the Infallible Imam is one of [the Twelvers'] scholars, and not one of their
laymen or one of the scholars of others besides them."154 Since the imam is treated here as a jurist, Twelver
Shiite law functions like that of any other legal madhhab, where the opinions of the living jurists of that
madhhab are taken into consideration in the formation of consensus.

152 al-Tusi, 'Uddat al-usul, 232.
153 al-Murtada, al-Dhari'ah, 2: 604-5.
154 al-Murtada, Rasa'il, 1: 15 (reading ahl al-'adl wa'l-tawhid for ahl al-'ilm wa'l-tawhid), 18, 205, 208;
2:366.
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A number of modern scholars have expressed the view that the Shiite theory of consensus is simply window
dressing and that it has little purpose other than to imitate Sunni legal theory in form: Scarcia refers to
Shiism as an "Islam without ijma'." Gardet denies that the Shiites accept ijma' as one of the fundamental
principles of jurisprudence: "Le Shiisme duodécimain, religion officielle de l'Iran, reconnait les deux
premières 'sources,' Coran et Sunna, mais remplace l'ijma' par la décision de l'Imam infaillible. . . . L'idée
d'ijma', consensus des docteurs, n'est pas écartée; mais ne saurait être valide sans l'accord de l'Imam."
Goldziher succinctly expresses this idea: "Thus if we wish to characterize in brief the essential difference
between Sunni and Shiite Islam, we may say that the former is based on ijma', and the latter on the
authoritarian principle." Concerning the Shiite theory of consensus, he adds, "The ijma' itself is reduced to
a mere formality. In theory, it is true, the influence of ijma' on the resolution of religious questions is
acknowledged. But Shiite theology sees the significance of consensus only in the fact that it cannot come into
existence without the contribution of the Imams. Only this integrating element can give meaning to the
principle of ijma'.'' Arjomand remarks of Shiite theory of consensus in general, "This nugatory
interpretation disposes of the principle of ijma' in reality despite its formal retention." He refers to al-
Murtada's theory as the virtual negation of consensus as an independent principle. The twentieth-century
Shiite scholar al-Muzaffar observes of consensus: "[The Shiite jurists] made it one of the sources . . . in a
formal and nominal sense only, in order to follow the scholarly method of the Sunnis in [the science of] usul
al-fiqh." Madelung holds that the Shiites "had no use for the Sunnite principle of consensus since it could
not be valid without the inclusion of the imam whose opinion alone counted." He adds that a consensus of
the Shiite jurists is of no legal consequence, unlike a consensus of the Sunni jurists.155 In response to the
statements above, one may cite numerous statements by al-Sharif al-Murtada which hold that consensus is
not only a valid source of the law but also perhaps the single most important source, since through it the
jurists are able to arrive at most legal rulings. One may also cite statements such as that of Zayn al-Din
al'Amili, who reports that while some Sunni scholars accuse the Shiites of rejecting the authority of
consensus, their claims are false. He adds that historically, consensus has been one of the most important
principles for the elaboration of Shiite law.156

Despite the differences between Sunni and Shiite legal theory on the basis

155 Gianroberto Scarcia, "Intorno alle controversie tra Ahbari e Usuli presso gli Imamiti di Persia,"
Rivista degli Studi Orientali 33 (1958): 232-34; Louis Gardet, L'islam (Paris: Desclée De Brouwer,
1967), 197-98; Goldziher, Islamic Theology and Law, 191; Arjomand, Shadow of God, 55, 286 n. 121;
al-Muzaffar, Usul al-fiqh, 3: 97; Madelung, "Authority in Twelver Shiism," 164, 169.
156 al-Murtada, Rasa'il, 2: 366; Zayn al-Din al-'Amili, Tamhid al-qawa'id, 34.
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of the authority of consensus, the Shiites' adoption of consensus in the manner they did allowed them to
accept as well many of the formal properties of Sunni consensus. This approach, it appears, was the intent
behind the adoption of the concept, an idea which the foremost legal theorists hint at if they do not state it
outright. In his glossary of technical terms in the Islamic sciences, al-Murtada defines ijma' as follows: "The
agreement of the scholars of religion in a generation after the Prophet, concerning a legal case, on one legal
opinion, one sanction, and one practice." This definition would hold as easily for Sunni legal theory as it
would for the Shiites. In al-Dhari'ah, he observes, "Thus, our opinion has come to agree with the opinion of
those who hold that consensus is a binding authority in issuing legal responsa."157 Since consensus is
infallible, it is therefore an authoritative argument and may be used as legal proof. The consensus of all ages
is an authoritative argument; it is not limited to any particular time or place. Consensus is determined, in
practical terms, by the absence of khilaf or dissenting opinion. The opinions taken into consideration are
those of the scholars and not the common people.158 Originating a new opinionthat is, raising a dissenting
opinion after consensus has been establishedis not permissible.159 Going against consensus (mukhalafat al-
ijma') is not permissible. It must have been very gratifying for the Shiites to be able to make these statements
since they were often accused of the very same error. They were thus able to support the very norm which
threatened to exclude them from the legal system. This issue is made poignantly clear by later Shiite
statements on violating the consensus that recall the terrible implications of similar Sunni statements. The
thirteenth-century Shiite jurist al-Muhaqqiq al-Hilli writes, "He who denies a ruling upon which there is
consensus is an unbeliever (kafir), because he is denying something which is known truly to be a part of the
sacred law."160

The Consensus of the Shiite Minority

In his manual on jurisprudence, al-Mufid does not consider consensus one of the usul or fundamental
sources of law, though he argues that the consensus of the Muslim community is valid. In his hermeneutic
system there are three usul: the Koran, the Sunnah of the Prophet, and the sayings (aqwal) of the
Imams.161 Three paths (turuq) lead to knowledge of the usul: reason ('aql), lexicography (lisan), and hadiths
which provide certitude. Neither consensus nor reason, both considered sources of the law in later Twelver
jurisprudence,

157 al-Murtada, Rasa'il, 2: 262; idem, al-Dhari'ah, 2: 605.
158 al-Tusi, 'Uddat al-usul, 248.
159 al-Murtada, al-Dhari'ah, 2: 659.
160 Najm al-Din Ja'far al-Hilli, Ma'arij al-usul, 129.
161 Arjomand, Shadow of God, 55, 186.
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but later incorporated into the Twelver Shiite legal system. Among Sunni jurisconsults, the term was used
with this meaning as far back as the time of al-Shafi'i.40 Al-Muhaqqiq Ja'far b. al-Hasan al-Hilli (d.
676/1277) was the first to admit that Shiite jurisconsults practiced ijtihad and to incorporate the term into his
works on jurisprudence.41

A major development in Sunni jurisprudence involved the compilation of works on qawa'id "rules," in effect
compendia of legal principles derived from the elaboration and comparison of the points of law in legal
subfields, such as contracts, marriage, and so on, as opposed to prescriptive methodological rules given in
the works on jurisprudence (usul al-fiqh). While a few early works, such as al-Usul allati 'alayha madar furu'
al-hanafiyah by Abu al-Hasan al-Karkhi (d. 340/952) and Ta'sis al-nazar by 'Ubayd b. 'Isa al-Dabusi (d.
432/1041) follow similar principles,42 the first work clearly belonging to the qawa'id genre seems to have
been al-Qawa 'id fi furu' al-shafi'iyah by the Shafi'i jurist Mu'in al-Din Abu Hamid Muhammad b. Ibrahim
al-Jajirmi, who died in 613/1216-17.43 The genre subsequently became extremely popular in Sunni legal
circles in the thirteenth and fourteenth centuries, and some of the best known exemplars are Qawa'id al-
shari'ah al-kubra by the Shafi'i 'Izz al-Din 'Abd al-'Aziz b. 'Abd al-Salam al-Sulami (d. 660/1262),44 al-
Furuq or Anwar al-buruq fi anwa' al-furuq by the Egyptian Maliki Shihab al-Din Ahmad b. Idris al-Qarafi (d.
684/1285),45 and al-Majmu' al-mudhahhab fi qawa'id al-madhhab by the Shafi'i jurist Salah al-Din Abu Sa'id
Khalil b. Kaykaldi al-Dimashqi (d. 761/1359), which Hajji Khalifah identifies as the best work on qawa'id in
general.46 The earliest Shiite work in this genre appears to be 'Iqd al-jawahir fi al-ashbah wa'l-naza'ir by
Hasan b. 'Ali b. Da'ud al-Hilli (d. ca. 740/1340).47 The next known work is al-Qawa'id wa'l-fawa'id by al-
Shahid al-Awwal (d. 786/1384),48 followed by Jami' al-fawa'id fi talkhis al-qawa'id and

40 Muhammad b. Idris al-Shafi'i, al-Risalah, 2d ed., ed. Ahmad Muhammad Shakir (Cairo: Dar al-
turath, 1979), 477.
41 Najm al-Din Ja'far b. al-Hasan al-Hilli, Ma'arij al-usul, ed. Muhammad Husayn al-Ridawi (Qum:
Matba 'at Sayyid al-shuhada', 1983), 177-82.
42 'Ubayd al-Dabusi, Ta'sis al-nazar, and al-Hasan al-Karkhi, al-Usul allati 'alayha madar furu' al-
hanafiyah, ed. Mustafa Muhammad al-Qabbani al-Dimashqi (Beirut: Dar Ibn Zaydun, n.d.).
43 Hajji Khalifah, Kashf al-zunun fi asami al-kutub wa'l-funun, 7 vols., ed. Gustav Flügel (Leipzig and
London, 1835-58), 4: 576.
44 Brockelmann, GAL, 1: 430.
45 Shihab al-Din Ahmad b. Idris al-Qarafi, al-Furuq, 4 vols. (Beirut: 'Alam al-kitab, n.d.).
46 Brockelmann, GAL, 2: 65, supp. 2: 68; Hajji Khalifah, Kashf al-zunun, 4: 575-76.
47 Ibn Da'ud Taqi al-Din al-Hasan b. 'Ali al-Hilli, Kitab al-rijal (Najaf: al-Matba'ah al-haydariyah,
1972), 75.
48 Modarressi, Shi'i Law, 116-17; Muhammad b. Makki al-Jizzini, al-Qawa'id wa'l-fawa'id (Tehran,
1890-91), with commentary by Baha' al-Din al-'Amili (d. 1030/1621) in the margin, 2d ed., 2 vols., ed. al-
Sayyid 'Abd al-Hadi al-Hakim (Qum: Maktabat al-mufid, 1980).
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appeared as usul themselves. Al-Mufid gives a more detailed statement on consensus in Awa'il al-maqalat:

I hold that the consensus of the Muslim community is an authoritative argument because it includes
the opinion of the Imam (al-hujjah). Likewise, the consensus of the Shiites (ijma' al-shi'ah) is an
authoritative argument for the same reason, and not because of consensus itself. The guiding
principle in this topic is that truth is established in consensus by the opinion of the Imam, who stands
in place of the Prophetmay God bless him and grant him peace. If he alone were to adopt an opinion
and no one else were to agree with him, it would still be enough to serve as an authoritative argument
and proof. We have discussed consensus and declared it authoritative argument through the Imam
because it is impossible for consensus to occur unless he is included in it, for he has the greatest
stature in the community, and he precedes all others in blessings, sound opinions, and good works.
This is the doctrine of those who uphold the Imamate (ahl al-imamah) in particular. The Mu'tazilis,
Murji'ah, Kharijis, and determinist traditionalists oppose them in this.162

This passage is similar to that cited above from his manual on usul al-fiqh, but shows that al-Shaykh al-
Mufid developed the concept of the consensus of the Shiites (ijma' al-shi'ah) in addition to ijma' al-ummah.
The concept of the consensus of the Shiites follows from the basis of the authority of consensus. If the
consensus of the Muslim community as a whole is valid on the grounds that it includes the opinion of the
infallible imam, then the consensus of the Shiites alone is also valid on the same grounds.

Al-Sharif al-Murtada and al-Shaykh al-Tusi adopted and elaborated the concept of Shiite consensus
proposed by al-Shaykh al-Mufid, though they usually use the term ijma' al-firqah, "the consensus of the
sect," or ijma' al-firqah al-muhiqqah, "the consensus of the sect which upholds the truth," rather than ijma'
al-shi'ah, "the consensus of the Shiites," as it appears in al-Mufid's text. Notwithstanding, the concept was
the same. The exact term ijma' al-firqah may have already come into use during al-Shaykh al-Mufid's
lifetime, for al-Tusi mentions ijma' al-muslimin and ijma' al-firqah al-muhiqqah in the introduction to Tahdhib
al-ahkam. Based on al-Shaykh al-Mufid's legal compendium al-Muqni'ah, this work was one of al-Tusi's
earliest, and the blessing which occurs in the introduction after al-Mufid's name, ayyadahu 'Llah, "May God
support him,'' indicates that he was alive at the time al-Tusi was writing.163

The major step which al-Tusi and al-Murtada made beyond the work of

162 al-Mufid, Awa'il al-maqalat, 99-100.
163 al-Tusi, Tahdhib al-ahkam, 1: 2, 3.
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al-Mufid was that they accepted consensus not only as an authoritative argument (hujjah) but also as an asl
or dalil, one of the sources from which legal rulings could be derived, thus incorporating consensus into a
more developed theory of jurisprudence. One major reason for the development of ijma' al-firqah, was, it
appears, the need to use it as a supporting proof in arguments against Sunni opponents. Al-Sharif al-
Murtada in al-Intisar and al-Shaykh al-'Tusi in al-Khilaf often evoke ijma' al-firqah and ijma' al-ummah as
proof of the validity of particular Shiite legal rulings. This is not to say that consensus appears only in the
context of debate with Sunnis. Al-Tusi makes frequent use of consensus as an argument in other works, such
as Tahdhib al-ahkam and al-Istibsar, that are directed primarily at a Shiite audience.

Both al-Murtada and al-Tusi treat the obvious issue of why the Shiites should adopt the concept of
consensus even if the principle behind it is not consensus itself but rather the opinion of the imam. Sunni
jurists object that the Shiites actually have no need of consensus and should instead merely refer directly to
the opinion of the imam as a source of the law. In Jawabat al-masa'il al-tabbaniyat, al-Sharif al-Murtada
answers this objection as follows: "When the Prophet or Imam is known and identified, his opinions and
doctrines may be known through direct address or through reliable reports. When, however, he is hidden
and not identifiablealthough it is certain that he exists and mixes with ushis opinions may be known through
the consensus of the sect (ijma' al-ta'ifah), whose opinions, we are certain, include his opinion."164 Al-Tusi
observes similarly that in many cases, it is not possible to ascertain the opinion of the imam, but it is then
possible to examine consensus in order to ascertain whether the imam agrees with a certain opinion. As the
modern Shiite scholar al-Muzaffar explains it, ijma' in this case is like a hadith expressing the opinion of the
imam, except that the ijma' does not give the exact words the imam spoke; it is merely an indication of the
content of the imam's opinion. For this reason, ijma' has been called by modern Shiite jurists a dalil lubbi,
"proof in terms of sense, or content" rather than a dalil lafzi, ''verbatim proof" which would be a hadith.165
Al-Tusi answers this objection:

There is a well-known benefit to our taking consensus into consideration, and that is that the opinion
of the Imam might not be apparent to us on many occasions, so that we must consider consensus in
order to know, through the unanimous agreement of the jurists, whether the opinion of the Imam is
included. If the opinion of the Infallible Imam, which is an authoritative argument, were apparent to
us, we would aver that his opinion was the authoritative argument.166

164 al-Murtada, Rasa'il, 1:11.
165 al-Muzaffar, Usul al-fiqh, 3: 105.
166 al-Tusi, 'Uddat al-usul, 232-33.
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The benefit of consensus is therefore linked to the special situation of the Occultation. During the Greater
Occultation, direct access to the imam is impossible and one cannot obtain his opinions directly. The
existence of a consensus, whether a consensus of the Shiite jurists alone or a consensus of Muslim jurists,
allows the ascertainment of the imam's opinion in an indirect manner.

Two major points have been overlooked by scholars who claim that the Shiite theory of ijma' empties it of all
value. One is the crucial factor that the Shiite theory of ijma' accepts the consensus of the entire Muslim
community. Not only is it valid but it is also a hujjah, or irrefutable proof. The other point has to do with the
ability of the Shiites to determine the opinion of the imam. When modern scholars state that an ijma' based
on the opinion of the imam is a nugatory principle, they ignore the fact that during the Greater Occultation
there is no direct access to the opinion of the imam, as al-Tusi points out. One might go so far as to restate
the Shiite interpretation of consensus in the following manner: the consensus represents the truth, since it is
known by virtue of its being a valid consensus that it must coincide with the opinion of the imam. In other
words, the consensus of the Shiite jurists shows what the opinion of the imam is when direct access to him is
impossible. This interpretation seems to be the implication of al-Sharif al-Murtada's and al-Shaykh al-
Tusi's discussions of consensus.

Later Shiite legal theorists state even more directly that the consensus of Shiite jurists indicates where the
opinion of the imam lies: Al-Muhaqqiq al-Hilli holds that one may know the opinion of the imam in three
ways. One may know it from an actual audience with the imam himself or through reliable reports; he then
adds, "In the absence of these two methods, if the Imamis agree unanimously on a matter in such a way that
all Imami scholars without exception hold this opinion, then one may be certain of the inclusion of the
Infallible Imam in the consensus, because it has been proved irrefutably that their opinions are true and that
the Infallible Imam cannot commit an injustice." In the Shiite legal tradition, this principle has come to be
expressed in the statement that consensus "discovers" or "reveals" the opinion of the imam (al-ijma'u
kashifun 'an qawli 'l-imam).167 While for Sunni jurists, the consensus "discovers'' the will of God concerning
a particular legal issue, for the Shiites, the consensus "discovers" the opinion of the imam, which in turn
indicates God's will.

The binding authority of the consensus of Shiite jurists, as opposed to all Muslim jurists, embodies the idea
that the Shiites have privileged access to the truth. It is as if the jurists of one of the Sunni madhhabs were to
claim that

167 Najm al-Din Ja'far al-Hilli, Ma'arij al-usul, 126, 132; Hasan b. Zayn al-Din al-'Amili, Ma'alim al-
din wa-maladh al-mujtahidin (Tehran, n.d.), 192.

 

< previous page page_162 next page >

Yaser
Highlight

Yaser
Highlight



page_163

file:///E|/...welver%20Shiite%20Responses%20to%20the%20Sunni%20Legal%20System/0874805511/files/page_163.html[2010/03/03 05:03:21 nm]

< previous page page_163 next page >

Page 163

their own consensus, and not just the consensus of the jurists of all the recognized madhhabs, determined
religious truth for the Muslim community as a whole. It cannot be stated that the Sunnis are always wrong
and the Shiites always right, for the two types of consensus overlap; but according to the logic of ijma' al-
firqah, it may be stated that the Sunnis are sometimes rightwhen they happen to agree with the Shiitesand
that the Shiites are always right. The theory of ijma' al-firqah indicates, in a fashion, one possible attitude of
the Shiite jurists to the Sunnis: they are often misled, but are not in complete error. The theory of ijma' al-
firqah has been expressed in many different ways since the eleventh century, and it is difficult to tell how it
has functioned in practice. Later jurists complained that al-Murtada and al-Tusi used the concept of
consensus carelessly and made many false claims of its existence on particular issues. Nevertheless, the three
chief jurists of Buwayhid Baghdad succeeded in their goal of creating a consensus that looked like Sunni
consensus outwardly but fit with the fundamental tenets of their sect, and their theory has retained its basic
outlines until the present in Twelver jurisprudence.168

Earlier Shiite Theories of Consensus

The theory of consensus adopted in subsequent Twelver Shiite legal tradition undoubtedly goes back to the
work of al-Shaykh al-Mufid and the elaborations of al-Sharif al-Murtada and al-Shaykh al-Tusi. There is
nevertheless a strong possibility that similar theories were proposed by Shiite jurists prior to al-Shaykh al-
Mufid and that these theories influenced his adoption of consensus. Al-Mas'udi, as pointed out, wrote
several usul al-fiqh works in the early tenth century, one or more of which may have set forth a Shiite theory
of jurisprudence. His Nazm al-adillah fi usul al-millah in particular included a chapter on consensus along
with the other typical topics of usul al-fiqh, though it is not clear how he defined it.

Modern scholars have noted the important place in the history of Shiite Islamic law of the tenth-century
scholars Ibn al-Junayd and his contemporary Ibn Abi 'Aqil al-'Umani (fl. 4th/10th c.),169 known in later
Shiite legal tradi-

168 See, for example, Najm al-Din Ja'far al-Hilli, Ma'arij al-usul, 126; Ibn al-Mutahhar b. Yusuf Ibn
al-Mutahhar al-Hilli, Mabadi' al-usul, 190; idem, Tahdhib al-wusul, 70; idem, "Nihayat al-wusul,"
(MS, Princeton University Library, Arabic New Series, 376), fols. 163-64; Hasan b. Zayn al-Din
al'Amili, Ma'alim al-din, 192; Baha' al-Din Muhammad al-'Amili, Zubdat al-usul (Isfahan: Dar al-
tiba'ah, 1899), 75-76; Mirza al-Qummi, Qawanin al-usul, 175. Perhaps the most extensive discussion
of consensus in later Twelver theory is that of Asad Allah al-Tustari (d. 1234/1818-19) in his Kashf al-
qina', where he argues that a consensus reported through a single chain of transmission is not a
binding argument, a position which became generally accepted by Twelver jurists after his time
(Asad Allah b. Isma'il al-Kazimi al-Tustari, Kashf al-qina' 'an wujuh hujjiyat al-ijma' [Qum:
Mu'assasat Al al-bayt li-ihya' al-turath, n.d. Reprint of Bombay, 1899 ed.]).
169 Hasan b. 'Ali (or 'Isa) al-Hadhdha', a teacher of Ja'far b. Muhammad b. Qulawayh (d. 369/ 979-80).
See al-Amin, A'yan al-shi'ah, 5: 157-59.
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tion as "the Two Ancients" (al-Qadimayn), holding that they were the first scholars to engage in the
theoretical elaboration of the law on the basis of rational deduction and speculation. Modarressi considers
them "the founders of Shi'i systematic law, as distinct from the Tradition."170 Unfortunately, nearly all the
works attributed to these scholars have been lost, though some of their opinions survive in later works such
as al-Allamah al-Hilli's Mukhtalaf al-shi'ah. The truth is, though, that the theoretical elaboration of the law
these two scholars achieved was rejected by their immediate successors and did not form a continuous
tradition. It was only much later that some of their work was reintroduced into Twelver legal scholarship.

Ibn Abi 'Aqil wrote a work on Twelver law entitled al-Mutamassik bi-habl al al-rasul that was popular
during the tenth and eleventh centuries. No other works of his are known. Ibn al-Junayd, much more than
Ibn Abi 'Aqil, had a highly developed legal methodology. Within his system of Twelver Shiite jurisprudence,
he clearly adopted ijtihad and qiyas as legitimate principles for the elaboration of the law. It seems probable
that his legal theory included a theory of consensus. Though some Muslim jurists limited the definition and
purview of consensusDa'ud al-Isfahani and his Zahiri followers limited valid consensus to that of the
Companionsit is difficult to conceive of an Islamic theory of jurisprudence which adopts ijtihad and qiyas but
does not recognize the authority of consensus, for consensus is the basis of the system within which ijtihad
operates. In the absence of the principle of consensus, nothing would limit the proliferation of conflicting
opinions, and the process of debate and disputation over specific issues could have only the vaguest of goals.
There would be no principle or mechanism whereby the probability, value, or success of a particular opinion
could be determined, nor would there be fundamental ground rules binding the Muslim jurists together into
a community of interpretation. Ibn al-Junayd, and perhaps al-Mas'udi before him, had adopted a legal
system even closer to the Sunnis than that espoused by al-Shaykh al-Mufid and his students, who rejected
qiyas and ijtihad and therefore limited the use of rationalist methods in the elaboration of the law. A Shiite
system of jurisprudence that included a concept of ijtihad must have included the concept of legal consensus
as well.

It is likely that Ibn al-Junayd had developed a two-tiered concept of consensus, espousing the binding
authority of ijma' al-firqahdesignated by some similar termand ijma' al-ummah by the mid-tenth century. As
with the later Shiite jurists, he must have argued that the binding authority of the consensus exists as such
because it includes the opinion of the Imam. Al-Shaykh al-Mufid and the later scholars al-Sharif al-
Murtada and al-Shaykh al-Tusi must have been aware of his theory of consensus just as they were aware

170 Modarressi, Shi'i Law, 35-39.
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of his adoption of qiyas, but because they rejected Ibn al-Junayd's legal works, they would not have
recognized any debt they may have had to him in the text of their own legal works. That such a scenario is
possible seems more likely when we note that al-Mufid admits that Ibn al-Junayd was a clever and
accomplished jurist, albeit misguided.171

In only one case in the Buwayhid Twelver jurists's writings is there an explicit indication of a precedent to
their theory of Shiite consensus. Al-Sharif al-Murtada states in the introduction to al-Intisar that a number
of Mu'tazili scholars have adopted the opinion that the consensus of the descendants of the Prophet (ijma'
ahl al-bayt) is a binding argument (hujjah).172 Al-Qadi 'Abd al-Jabbar likewise reports that some jurists
(ba'duhum) have held that the consensus of the descendants of the Prophet (ijma' 'itrat al-rasul wa-ahl baytih)
is a binding argument (hujjah). 'Abd al-Jabbar himself apparently supported this view.173 In al-Shafi fi al-
imamah, al-Murtada may have been referring primarily to 'Abd al-Jabbar, but he may also have intended
the Zaydi scholar Abu Talib Yahya b. al-Husayn b. Harun al-Natiq bi'l-Haqq (d. 424/1033), who, by
385/995, had proposed in his Kitab al-di'amah fi tathbit al-imamah a two-tiered definition of consensus,
holding that ijma' ahl al-bayt is a binding argument (hujjah).174 In any case, al-Murtada seems to admit that
the Twelver theory of consensus espoused by al-Shaykh al-Mufid and himself was influenced by earlier
theories.

The Shiites' Privileged Access to God's Law

Confidence that the Shiites are the "chosen" sect in Islam and that absolute truth rests with them has not
always outweighed their strong desire to be accepted by the majority Sunni community. Their two-tiered
theory of consensus embodies this tension within Shiite thought. On the one hand, they were historically
persecuted and deprived of their rights by the majority. On the other hand, they often desired to participate
in the greater Islamic community. While the Shiites' adoption of the first tier of consensus, ijma' al-ummah,
implied their acceptance of the Sunni methodology of jurisprudence and expressed their own desire to be
included in that system, their development of the second tier of consensus, ijma' al-firqah, expressed their
unwillingness to relinquish their privileged position as a sect blessed, through the imams, with divine
guidance the Sunnis did not enjoy.

The theory of ijma' al-firqah holds that the consensus of the Shiites,

171 al-Mufid, al-Masa'il al-saghaniyah, 19.
172 al-Murtada, al-Intisar, 6.
173 al-Qadi 'Abd al-Jabbar, al-Mughni, 17: 205; 20, pt. 1: 192. See also, al-Murtada, al-Shafi, 3: 120-29.
174 al-Murtada, al-Shafi, 3: 120-29; Kitab al-di'ama is erroneously attributed to Ibn 'Abbad and
published as Nusrat madhahib al-zaydiyah, 175-79. See Madelung, "Einige Werke," 10.
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which potentially excludes the Sunnis, is an authoritative argument. Since ijma' al-firqah always includes the
opinion of the imam, it amounts to a guarantee that the Shiite community can never be wrong. This places
the Shiite madhhab in sharp contrast to the individual Sunni madhhabs, whose jurists do not generally make
this claim, though they often oppose each other vociferously. If al-Murtada had hoped the Sunnis would
accept the Shiite jurists on equal terms, it seems logical or fair that he would also have accepted them on
equal terms. Yet, he did not.

In several passages, al-Murtada implies that Shiite law is inherently superior to Sunni law. His arguments
indicate that the Shiites would like to participate with the Sunnis on equal terms, but must debase
themselves in order to do so. It is only as a favor to the Sunnis that the Shiites concede to debate with them,
for the Shiites know that they are the sole possessors of the truth. This attitude is particularly evident in two
areas. One has to do with the role of dogma or basic theology (usul al-diyanat) in the relationship between
Shiite and Sunni law. Al-Murtada states that Shiite beliefs do not require them to be considered heretics by
the Sunnis, but only sinners. This stance is plausible enough, and one might imagine that he would then state
the converse: that according to Shiites, Sunnis are also only sinners, and therefore it should be acceptable
that they debate each other. He does not do this. Rather, he states that whereas the Shiites are sinners
according to the Sunni system, the Sunnis are somewhat worse off in the Shiite system. He does not say so
explicitly, but he implies that because the Sunnis deny the correct doctrine of the imamate, Shiites
necessarily regard them as unbelievers. Hence, it seems difficult for the Shiites to justify their intent to
debate with the Sunnis other than as a perverse desire to participate in the activities of a corrupt majority
or as an attempt to convert the enemy, which was bound to antagonize fellow Muslims and create problems
for the Shiites.

The other point has to do with Shiite consensus. According to the theory of Shiite consensusas represented
in the theory of al-Murtada and al-Tusi, and al-Shaykh al-Mufid before themthe Shiites are always right.
Their view of Shiite consensus thus prevents further rapprochement. The Shiites can never be wrong on a
point, because their opinions are always safeguarded by the theoretical presence of the opinion of the imam.
In practice, Shiite consensus seems to have been used frequently, particularly by al-Murtada and al-Tusi, as
an all-purpose argument for their opinions, whether they are arguing against Sunnis or against other
Shiites. The Shiites can nearly always claim that their opinion is necessarily true because of the binding
authority of Shiite consensus. Al-Murtada makes this point clear in the introduction to al-Intisar. He states
that Shiite consensus, in itself, is enough to prove all the points he will make in the body of the book, and
then adds, in a condescend-
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ing manner, that he will also present other concrete evidence even though it is unnecessary and superfluous.
The implication is that he thinks all outcome of debate with the Sunnis is a foregone conclusion. If the
Shiites can never be wrong, why debate? His answer would be, one assumes, so that the truth may be
revealed and Shiite jurists gain the recognition due them in Islamic society, rather than being marginalized
or excluded from legal scholarship. Indeed, he holds that when debating the Sunni jurists on legal questions
it is better to avoid recourse to the concept of Shiite consensus, which the Sunnis reject. Using Shiite
consensus as evidence will turn the debate away from legal issues to that of the imamate, which is not a legal
issue and which Sunni jurists are not qualified to discuss. Instead, the Shiite jurist should use evidence the
Sunnis accept (notwithstanding that the Shiites do not accept it themselves), such as legal analogies and
hadiths reported through a single chain of transmission. The main reason behind the writing of al-Intisar
was to provide Shiite jurists with such arguments.175

The sixteenth-century Shiite jurist al-Shahid al-Thani apparently had a more equal view of the relationship
between Shiite and Sunni law than did al-Murtada, which is reflected in his theory of consensus. In a
forthright manner, he criticizes the theories of previous Shiite scholars on consensus, theories built on the
foundations set by al-Shaykh al-Mufid, al-Sharif al-Murtada, and al-Shaykh al-Tusi. He wrote a treatise on
the instances where al-Shaykh al-Tusi incorrectly claimed the existence of consensus on specific points of
law.176 The most innovative position of al-Shahid al-Thani was his criticism of ijma' al-firqah. He
relinquished this theory of the Shiites' privileged access to the truth, bringing Shiite jurisprudence even
closer to that of the Sunni madhhabs.

Shiite jurists before al-Shahid al-Thani claim that it is possible to determine the presence of the imam's
opinion within the collection of opinions held by Shiite jurists although one cannot determine the identity of
the imam himself. One method for identifying the imam was established by al-Murtada and al-Tusi. If,
within the gamut of conflicting opinions on a certain issue, some opinions are attributable to jurists whose
genealogies are known (ma'ruf al-nasab), then they are not to be considered and do not invalidate the
consensus. If the jurists' genealogies are not known, then their opinions invalidate the

175 al-Murtada, Rasa'il, 2: 119.
176 Zayn al-Din al-'Amili "Risalah hawl ijma'at al-Shaykh al-Tusi, "in his al-Dhikra al-alfiyah li 'l-Shaykh
al-Tusi (Mashhad: Danishkadah-yi ilahiyat va-ma'arif-i islami, 1971), 2: 790-98. Al-'Amili accuses many
Shiite jurists of having made incorrect claims of ijma', but he criticizes al-Sharif al-Murtada and al-
Shaykh al-Tusi most severely.
177 al-Tusi, 'Uddat al-usul, 246.
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consensus.177 The reasoning is that a jurist whose genealogy is known cannot himself be the imam. Only
jurists whose genealogies are not known might possibly be the imam, and therefore only their opinions might
represent the necessary and indisputable truth. This rule, a logical consequence of the Shiites' theory of the
Occultation and their definition of consensus, creates an important functional difference between Shiite
consensus and Sunni legal consensus. In the Sunni legal system, consensus is established by the absence of
dissenting opinions expressed by recognized jurists. The system described by al-Tusi seems to work in
exactly the opposite manner. The opinions of individual recognized jurists can be eliminated and not taken
into account. Consensus is not defined by the absence of dissenting opinion and may exist despite dissent,
just as long as the dissenting parties are individual, identifiable jurists. This feature of Shiite theory seems to
bring consensus out of its original role as a principle regulating debate between the jurists over unsettled
issues as part of a process of search for the truth. At the same time it grants consensus a very wide purview
in deciding legal questions by allowing that "consensus" often exists despite dissenting opinions.

Al-Shahid al-Thani, going against the mainstream of Shiite scholarship for the previous five hundred years,
rejects this interpretation of Shiite consensus outright. Interestingly enough, he uses the same argument one
might expect the Sunnis to use. In his treatise on Friday prayer, completed in 962/1555, he criticizes earlier
Shiite scholars sternly for claiming the ability to determine where the opinion of the imam lies. He asks,
"Where do they get this knowledge concerning such questions, when they have not come upon any news of
[the imam's] person, let alone his opinion?!" He continues, "How do they arrive at this decisive certainty
that [the imam's opinion] coincides with the opinions of the Shiite scholars, despite the complete break and
total separation between them, and their utter ignorance of his opinions for a period exceeding six hundred
years?!"178 Al-Shahid al-Thani's objections here effectively undermine the theory of ijma' al-firqah which
al-Murtada and al-Tusi were so keen to establish and which would render debate with the Sunnis futile or
inane.

Al-Shahid al-Thani also questions the value of ijma' al-firqah in Tamhid al-qawa'id, completed in 958/1551.
After explaining the Shiite view concerning the authority of consensus of the Muslim community, he turns to
the principle according to which the opinions of jurists with known genealogies do not affect consensus,
while the opinions of jurists whose genealogies are not known must be taken into consideration. He protests:

178 Zayn al-Din al-'Amili, Risalah fi salat al-jum'ah, in his Rasa'il al-Shahid (Qum: Maktabah-yi
basirati, 1895-96), 88-89.
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I have strong reservations about all of this, which I have set down precisely in an independent
discussion.179 The disputed questions contained in the law which are based on thisan incalculable
numberis clear. Moreover, [Shiite consensus] is one of the most important legal principles upon which
subsidiary rulings are based, yet [the Shiite jurists'] discussions of it have not been carefully
examined, and their opinions concerning it vary very widely, as one who has read them carefully may
attest.180

In al-Shahid al-Thani's view, the rule Shiite jurists use to determine which opinions to take into
consideration for consensus is seriously flawed, and Shiite discussions of the point until his day are
inadequate. This glaring error in the Shiite legal system stands out as deserving rectification particularly
because it is used so often in the Shiite tradition to justify positions on particular points of law.

Al-Shahid al-Thani's conclusion seems to be that the Shiites cannot rely so heavily on Shiite consensus
during the Occultation, for it is simply impossible to determine where the imam's opinion lies. They must
pay more attention to other evidence:

When the Infallible Imam is manifest, certitude is reached upon knowing his opinion or establishing
that it is included among the opinions of his followers (shi'ah). This was the case with his forefathers
with regard to many questions on which the opinions of the Shiite scholars concurred with the
reports transmitted from [the imams], such as the opinion that it is obligatory to wipe the feet in
performing ablutions, the prohibition of wiping the shoes (in performing ablutions), the prohibition
of reduction of obligatory shares ('awl) and agnatic distribution of excess (ta'sib) in inheritance law,
and other similar matters. In legal cases which first occurred during the time of the Occultation, and
concerning which conflicting opinions have been voiced, one must refer to the dictates of the Koran
and the Sunnah and other legally permissible evidence, and not to completely unfounded claims such
as these.181

It is not possible, al-Shahid al-Thani holds, to determine the opinion of the imam during the Occultation.
Therefore, one cannot look to Shiite consensus, which has been widely abused, to provide answers to all
problems. According

179 Zayn al-Din al-'Amili is referring here to a treatise devoted exclusively to the issue of consensus,
entitled Risalah fi tahqiq al-ijma', which is not extant but was in the possession of his great-grandson
in the seventeenth century (see 'Ali b. Muhammad al-'Amili, al-Durr al-manthur, 2: 188).
180 Zayn al-Din al-'Amili, Tamhid al-qawa'id, 34.
181 Zayn al-Din al-'Amili, Risalah fi salat al-jum'ah, 89.
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Nadd al-qawa'id by al-Fadil al-Miqdad (d. 826/1423)49 and Tamhid al-qawa'id by Zayn al-Din al-'Amili in
the sixteenth century.50

This short synopsis is enough to show that Schacht's portrayal of the history of Shiite law, according to
which Shiism in the first three Islamic centuries was reasonably integrated into the Sunni community but
broke off at about the time of the Occultation of the imam to form its own legal system, is seriously
flawed.51 After this early period, Schacht implies, Shiite law became somehow isolated from Sunni law, and
the doctrinal similarities that exist date from the early period. The major developments just described,
however, indicate that Shiite law and legal methodology started out quite different from Sunni law, but
gradually conformed more and more to the Sunni system. Schacht was thinking primarily of the individual
points of law rather than legal methodology and the organization of legal education and study when he
propounded the diametrically opposed view.

Despite evidence suggesting Sunni influence on Twelver Shiite jurisprudence, this topic has yet to be studied
in depth either as a general topic or in isolated instances. Coulson recognizes that the sectarian legal systems
interacted extensively with the Sunni majority, particularly in the eighth and ninth centuries, and shared in
the historical process of development which the Sunni schools of law underwent. He observes, "In fact, the
sectarian legal systems, far from being wholly independent growths, often directly borrowed rules developed
in the Sunnite schools." He notes that the developments of later Shiite jurisprudence have followed those in
Sunni jurisprudence quite closely, but attributes this merely to the conservative nature of Shiite legal
scholarship.52

A handful of scholars have made more specific assertions of Sunni influence on Shiite jurisprudence.
Muhammad Rida Muzaffar states that Shiite scholars adopted the concept of ijma', or legal consensus, out of
competition with Sunni scholars, but does not elaborate. Juan Cole suggests that it was probably in
imitation of the Sunnis that the Twelvers developed four sources of law. Modarressi holds that the
prominent Shiite jurist al-Shaykh al-Tusi incorporated an important part of Sunni legal scholarship into
Shiite law. He states that two of al-Tusi's works, Kitab al-mabsut and Kitab al-khilaf, are modeled

49 Modarressi, Shi'i Law, 116; Miqdad b. 'Abd Allah al-Suyuri al-Hilli, Nadd al-qawa'id al-fiqhiyah
'ala madhhab al-imamiyah, ed. al-Sayyid 'Abd al-Latif al-Kuhkamari (Qum: Maktabat al-Mar'ashi,
1983).
50 Zayn al-Din al-'Amili, Tamhid al-qawa'id al-usuliyah wa'l-'arabiyah li-tafri' fawa'id al-ahkam al-
shar'iyah (Tehran, 1855).
51 Joseph Schacht, The Origins of Muhammadan Jurisprudence (Oxford: Clarendon Press, 1950), 54, 99,
262.
52 Coulson, A History of Islamic Law, 104-5, 108.
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to his model, the situations of the Shiite and Sunni jurists were for all practical purposes identical. The
Shiite jurist could not be certain that truth was restricted to those opinions given by Shiites alone. No
theoretical construct, no guarantee that one could determine the opinion of the Hidden Imam, prevented
them from falling into error. It is this common ground which allows al-Shahid al-Thani to make a more
convincing appeal than al-Murtada's for Sunnis to examine Shiite opinions, and vice versa. He did not, like
al-Murtada, adopt a defensive or superior attitude; he believed that cooperation and exchange of ideas
between Sunnis and Shiite scholars would help overcome the problems they all faced as Muslim jurists and
further the fundamental goal of legal scholarship: the search for truth.

In a discussion with his Shafi'i teacher Abu al-Hasan al-Bakri in 943/1537, al-Shahid al-Thani called upon
Sunni scholars to examine the opinions of the Shiites just as al-Murtada had. He did not express al-
Murtada's idea that the Shiites enjoyed a monopoly on religious truth, as al-Murtada had, and his theory of
Shiite consensus, substantially different from that of al-Murtada, reflects this contrast. His discussion with
al-Bakri shows his concern for the status of Muslim scholarship, which he saw as plagued by insularity of
study in the individual madhhabs and lack of inquiry into the bases of previous scholarship. Al-Shahid al-
Thani asked him:

"What do you say of the matter of those common people and rabble who know nothing of the signs
which save us from grave sins? What is their stance before God the Exalted? Does He approve of
them despite this ignorance? Let us turn the discussion, rather, to the learned and noble legal
scholars, each group of which has hardened in adopting one of the four madhhabs, and knows nothing
of what has been said in any madhhab other than the one they have chosen, despite having the ability
to peruse, examine, and understand legal questions. They have resigned themselves to accepting the
opinions of their predecessors as authoritative without proof, and have stated categorically that their
predecessors have provided them with the necessary basis for that decision. It is well known that
Truth is on one side; if one group has said that the Truth is with it, citing So-and-so and So-and-so,
then the other group says the same, citing their own great scholars and well-known masterssince no
group lacks their own authorities to whom they refer and on whom they depend. For example, the
Shafi'is say 'The Imam al-Shafi'i and So-and-so and So-and-so have spared us the effort of doing
this.' Similarly, the Hanafis rely upon the Imam Abu Hanifah and other great scholars of the
madhhab, and the Hanbalis rely upon their great masters and scholars. The Shiites also say al-Sayyid
al-Murtada, al-Shaykh al-Tusi, al-Khwajah Nasir al-Din al-Tusi, al-Shaykh
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Jamal al-Din [al-'Allamah al-Hilli], and others have expended great efforts, enabling us to do without
close examination, and we are certain and confident of our position. How, therefore, can such scholars
make do with restricting themselves to one of these madhhabs and not examine the truth of the other
madhhabs, nay, not even look at the works of its writers, nor even know their names? The Truth may
not lie with all of these groups, and if we say that it is with one of them, we are preferring one group
over the others without proof."

Master Abu al-Hasan [al-Bakri] answered him, "As for the question of the common people, we beg
the forgiveness of God that He not hold their shortcomings against them. As for the scholars, it is
enough that they outwardly adhere to the truth."

Our Master [al-Shahid al-Thani] asked him, "How can that be enough for them, given what has been
said of their neglect of examination and rigorous proof?"

He answered, "Oh Master, the answer to your question is simple. An example of this is someone who
is born circumcised naturally. This circumcision spares him from having to undergo the circumcision
required by religious law."

Our Master said, "This naturally circumcised man does not lose the obligation until he knows that
his circumcision is itself the circumcision required by law, so that he might be asked and interrogated
by men of experience and those who deal with this matter as to whether this naturally present state is
sufficient to fulfill the obligation legally or not. But if he, on his own, makes do with what he has
found, that is not legally sufficient to relieve him of the obligation."

[Al-Bakri] replied, "Oh Master, this is not the first bottle to be broken in Islam."182

Like al-Murtada, al-Shahid al-Thani also sees the Shiites as participating in the madhhab system, yet his
tone and position are less defensive. He describes the Shiite madhhab as functioning exactly as the Sunni
madhhabs do, which is not surprising from a jurist who spent many years studying as a Shafi'i law student
and later would teach at a Shafi'i madrasah, as discussed in chapter 3. Al-Shahid al-Thani seems to have put
his ideas on this topic into practice. His objections to his Sunni teacher were not idle words describing an
ideal, unattainable situation.

Al-Shahid al-Thani complains that legal scholars do not examine the

182 'Ali al-'Amili, al-Durr al-manthur, 2: 164-65.
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works of other madhhabs. This is similar to al-Murtada's complaint that Sunni scholars do not accept Shiite
opinions and do not debate with them, but there is an important difference: al-Shahid al-Thani's complaint
does not appear so one-sided. Rather than accuse the Sunnis of discriminating against the Shiites, he states
that Sunnis and Shiites alike are guilty of the same shortcomings. Shafi'is read only Shafi'i books, Hanafis
read only Hanafi books, and Shiites read only Shiite books. This insularity is a problem common to Sunnis
and Shiites; they would both benefit by overcoming it. In this argument al-Shahid al-Thani does not a priori
grant his own madhhab superiority over its Sunni counterparts, but holds them equally accountable. The
truth on a particular legal issue, it appears, may lie with any one of the madhhabs. The Shiite madhhab is
functionally equivalent to the other madhhabs and is not necessarily privileged with being any better or
closer to the truth than they are. This approach is a far cry from the ideas of al-Murtada, who saw the
Shiite madhhab as being preserved from nearly all error by the concept of Shiite consensus. Al-Shahid al-
Thani holds that one cannot assume the truth lies with one of the madhhabs in particular without
examination, for that would be preferring one possibility over others without any evidence (tarjih min ghayr
murajjih).

Insularity in legal scholarship, according to al-Shahid al-Thani, was linked to a deeper academic problem:
the lack of critical examination of previous scholarship. He implies that complacency, lack of intellectual
acumen, and an exaggerated reverence for earlier scholars petrified legal scholarship and caused gross
errors to be accepted as correct. Again, he portrays Shiites and Sunnis as equal in this regard. The Shiites
look to al-Sharif al-Murtada, al-Shaykh al-Tusi, Nasir al-Din al-Tusi, and al-'Allamah al-Hilli as
authorities. Later scholars accept their work without further examination and assume that they have solved
major problems in the legal tradition definitively, obviating the need to consider them anew. The Shafi'is
look to al-Shafi'i in a similar manner, and the Hanafis look to Abu Hanifah in the same way. In his treatise
on Friday prayer, al-Shahid al-Thani states, ''Do not be one of those who know the truth by the man, and so
fall into the abyss of error!" (wa-la takun mimman ya'rifu 'l-haqqa bi'r-rijal *fa-taqa'a fi mahawi 'd-dalal*).183
This blind acceptance of earlier scholarship was reinforced, or made possible, in that jurists felt it
unnecessary to examine the works and opinions of other madhhabs, practices that would inevitably call their
accepted beliefs and opinions into question and force them to reexamine the bases of their assumptions.
Limiting oneself to a single madhhab rendered serious scholarship nearly impossible because too many ideas
were accepted as final and unquestionable.

183 Zayn al-Din al-'Amili, Risalah fi salat al-jum'ah, 89.
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Conclusion

The Twelver Shiites' attempt to establish their own legal madhhab and thereby fit into the Sunni madhhab
system has been the guiding force behind much of the development of Shiite jurisprudence over the last
millennium. The first, crucial step in the pursuit of this strategy was the development of a theory of
consensus, which would allow the Shiites to accept the ground rules, as it were, of the Sunni legal system and
provide a basis from which to argue for their own inclusion. In the late tenth century, al-Shaykh al-Mufid
developed a theory of consensus, and al-Sharif al-Murtada and al-Shaykh al-Tusi elaborated on this theory
early in the next century. By accepting the concept of consensus, Shiite jurists were opting, at least
outwardly, for inclusion within the Sunni community of legal interpretation. The implications of this
important historical event run counter to most portrayals of Shiism in scholarship to date. Treatments of
Shiism in general works on Islam and in more specialized works focusing on Shiism or Islamic law lead one
to believe that the Twelver Shiites reject consensus and the Sunni madhhab system categorically. Any
number of features attributed to Shiism and seen as characterizing it throughout its history, such as its
insistence on the imamate, its authoritarian nature, or its tendency to serve as a vehicle of protest against an
oppressive majority, would require that Shiite believers reject the Sunni legal system altogether, yet this has
not been the case. While the rejection of consensus has played a significant role in the history of Twelver
Shiite jurisprudence, it has been offset and indeed surpassed by the desire to gain the acceptance of the
Sunnis and participate in Sunni-dominated society on roughly equal terms. There has always been a
significant tension within Shiism concerning its position vis-à-vis that of the majority, which is reflected in
the Shiite theory of legal consensus, but the strength of the desire to be included and to be accepted by the
majority is demonstrated by the establishment and continued vitality of the Twelver legal madhhab.
 

< previous page page_173 next page >

Yaser
Highlight



page_175

file:///E|/...welver%20Shiite%20Responses%20to%20the%20Sunni%20Legal%20System/0874805511/files/page_175.html[2010/03/03 05:03:25 nm]

< previous page page_175 next page >

Page 175

5
Rejection of Consensus:
Twelver Akhbarism as an Anti-Madhhab Movement

"By God, they follow none of that which you have adopted, nor do you follow any of that which they have
adopted. So go against them; in no way are they part of the Pure Faith."1
Ja'far al-Sadiq

Of the possible reactions to Sunni legal consensus, the trend within Shiism to reject it needs the least
explanation. The bulk of Orientalist literature on Islam implies that this position would be the only one
possible for Shiite doctrine. The Shiites, it is held, are guided in religious matters by an imam at all times,
which is the crucial feature of their belief. They therefore have no need for the Sunni legal system or the
principles on which it is based. If the Sunnis exclude Shiites from the pale of orthodoxy, it has no effect on
them in the religious sense. Since truth lies with the imam beyond all doubt, the Shiites' rewards in the
afterlife, as long as they uphold their allegiance to the imam, are not affected by the Sunnis' actions or
opinions. By excluding the Shiites from their purported Islamic orthodoxy, the Sunnis merely reinforce their
own error in refusing to follow the religious leader with whom the truth lies and thus ensure their own doom
in the afterlife.

This chapter focuses on manifestations of Shiite rejection of the type of legal system developed by the
Sunnis. While the rejection of Sunni juridical norms is obvious among the Isma'ili Shiites, it is not well
studied concerning the Twelvers although it is fully expected by most scholars of Sunni Islam. The chapter
examines the Twelver Akhbaris, and in particular the Akhbari revival of the seventeenth century, showing
that the conflict between them and their opponents, the Usulis or mujtahids, was not simply one of
rationalism versus

1 al-Hurr al-'Amili, al-Fawa'id al-tusiyah, 364, 415.
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traditionalism. Rather, the Akhbaris were attacking the very conception of religious authority adopted by
the Usulis, the idea that the jurists as a class had in effect assumed the role of religious guidance during the
Occultation of the imam. The Akhbaris held that the Shiite jurists, out of either negligence or
misguidedness, had adopted this system from the Sunnis despite its being inconsonant with fundamental
Shiite doctrine. Their polemic soundly rejected the concept of legal consensus, which, in their view, had no
validity. The consensus of the majority community or, as they put it, the chance coincidence of opinions
(ittifaq al-ara') was, moreover, proven wrong both by the history of Islamic doctrines and by the political
history of the Muslim community. Instead, the Akhbaris envisioned a system of religious authority rooted
more soundly in scripture and, they claimed, more true to Shiite tradition. The truth was not to be found in
the interpretations of jurists but in the texts of Shiite hadith.

The Shiite Rejection of Sunni Jurisprudence

Goldziher asserts that, whereas Sunni Islam is based on the concept of consensus, Shiite Islam is based on
rigid authority: "Thus if we wish to characterize in brief the essential difference between Sunni and Shi'i
Islam, we may say that the former is based on the ijma' and the latter on the authoritarian principle." He
continues by emphasizing the role of the imam as the sole recognized interpreter of the law:

Only the teaching and the will of the infallible Imam, or of his authorized deputy, carry a sure
guarantee of truth and justice. Just as in any age the Imam alone is the legitimate political head of
the Islamic community, so the Imam alone has the authority to decide questions that have not already
been decided at the outset and for all time by received law, and the Imam alone has the authority to
interpret and apply the law.2

Recent investigators have repeated this view, contrasting Shiism as a "church of authority" with Sunnism as
a "church of consensus."3 Such statements cannot be taken as accurate characterizations of Shiism at any
period since the tenth century, as is clear from the preceding chapter. Nevertheless, the rejection of
consensus has played an important role in a number of intellectual movements within Shiism, including
Twelver Shiism, since that time.

It appears only logical that the Shiites would reject the Sunni legal madhhab system and the principle of
consensus on which it is based. This point of view is the implication of current textbooks on Islam, which
stress the imamate as the feature of Shiism that renders it schismatic; it is the reaction ex-

2 Goldziher, Islamic Theology and Law, 191.
3 See, for example, Makdisi, "Scholasticism and Humanism," 176; idem, Rise of Humanism, 29.
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pected from the Shiites by scholars, such as Hodgson, who view Shiism as a perennial vehicle of protest and
dissent.4 A number of modern scholars of Islamic law, including Coulson and Eliash, see rejection as the
most authentic stance Shiism could take in response to Sunni jurisprudence.5 It is also the reaction implied
in many Shiite treatises on the imamate and countless popular Shiite religious rituals that stress allegiance
to the imams as the sole path to salvation and condemn all those who have denied or opposed the imams.
While rejection of the Sunni majority has not been the only possible attitude of Shiites in Islamic history, its
attraction has been strong. The idea that Shiites, because of their reliance on the imam as a guide in
religious matters, have no use for the system of jurisprudence invented by the Sunnis has been present,
though not always accepted, throughout the history of Shiite jurisprudence.

Rejection of the Sunni legal system has been the typical response of the branches of Isma'ili Shiism, in which
constant contact with the imam, either direct or through an intermediary, has been maintained. The Nizari
branch of Isma'ilis, the followers of the Agha Khan, vest all legal authority in their imam, who is termed
"Mawlana Hazar Imam" (al-imam al-hadir), meaning the imam who is present and not in occultation.6 The
Bohras, representing the Musta'li branch of Isma'ilis, including the Da'udi and Sulaymani subdivisions,
maintain contact with their concealed (mastur) imam through a representative similar to the Twelver Shiite
safirs of the Lesser Occultation known as da'i mutlaq ("the supreme missionary") and addressed as Sayyidna
("Our Master").7 These groups have no need of a legal system organized around a professional class of
jurists like those represented by the Sunni madhhabs, for they have regular access, at least theoretically, to a
divinely inspired religious authority.

While Isma'ili communities maintained contact with the imam and preserved something like the system of
authority found in pre-Occultation Twelver Shiism, there were responses to the Sunni challenge. A
document of the Isma'ili rejection of the Sunni science of jurisprudence and the legal system based thereon
has come down to us from the mid-tenth century. The well-known Isma'ili scholar al-Qadi al-Nu'man b.
Muhammad, the founder of Isma'ili law, wrote a work entitled Ikhtilaf usul al-madhahib wa'l-radd 'ala man
khalaf al-haqq fiha ("Conflict over the Fundamental Doctrines of the Is-

4 Marshall G. S. Hodgson, The Venture of Islam. 3 vols. (Chicago: University of Chicago Press, 1974),
2: 39; Mangol Bayat, Mysticism and Dissent (Syracuse: Syracuse University Press, 1982), 2-7.
5 Eliash, "Ithna'ashari-Shi'i Juristic Theory," 17-30; idem, "Misconceptions," 9-25.
6 On the Nizari Isma'ilis, see Azim Nanji, The Nizari Isma'ili Tradition in the Indo-Pakistan Subcontinent
(Delmar, New York: Caravan Books, 1978); Marshall G. S. Hodgson, The Order of Assassins (The Hague:
Mouton, 1955).
7 On the Bohras, see Asghar Ali Engineer, The Bohras (New Delhi: Vikas Publishing House, 1980).

 

< previous page page_177 next page >



page_178

file:///E|/...welver%20Shiite%20Responses%20to%20the%20Sunni%20Legal%20System/0874805511/files/page_178.html[2010/03/03 05:03:26 nm]

< previous page page_178 next page >

Page 178

lamic Sects and a Refutation of Those Who Have Gone against the Truth in These Matters") between
343/954 and 361/971.8 This work is the first sustained, extant Shiite reaction to the science of usul al-fiqh. An
early Shiite view of the Sunni system of jurisprudence during its formative period, it states quite directly
that the Sunni legal system is incompatible with Shiite, and therefore true Islamic, doctrine.

Some evidence indicates that early Imami or Twelver Shiite scholars were also engaged in refuting Sunni
legal methods in what may have been a similar fashion. Rejection of the majority Sunni community in
scholarly and legal matters is well documented in Twelver Shiism of the early period. Some hadith reports
stress the insularity of the Shiite community and the need to protect it from outside influence: "Teach your
children our hadiths before their minds become familiar with that which is in books which do not derive
from us."9 In 'Ilal al-shara'i Ibn Babawayh al-Qummi argues that rejection of Sunni law is a natural
extension of the Shiite theory of the imamate, explaining that the Shiites are obliged to espouse opinions
which oppose those of the Sunnis (ya-jibu'l-akhdhu bi-khilafi ma taquluhu'l-'ammah). He presents four hadiths
which support this claim, three attributed to the sixth imam, Ja'far al-Sadiq, and one to the eighth imam,
'Ali al-Rida. In the first hadith, Ja'far al-Sadiq asserts that the Sunnis' desire to undermine 'Ali's authority
caused them to adopt opinions opposed to those of 'All in the first place. The Sunnis would ask 'Ali about
religious matters and, when he gave them his opinion, would create an opposite opinion in order to confuse
the believers. The Shiites must therefore reject Sunni opinions outright. The fourth hadith, attributed to al-
Rida, states that if the Shiite believer does not have access to a Shiite scholar for advice on the religious law,
he should consult the local Sunni judge for his opinion, then do the opposite, for that is surely the true
opinion.10 Abu Sahl Isma'il b. 'All b. Ishaq al-Nawbakhti (d. 311/924), an Imami Shiite theologian with
strong Mu'tazili connections, wrote Kitab naqd Risalat al-Shafi'i, a refutation of al-Shafi'i's work on usul al-
fiqh.11 While this work is unfortunately not extant, it may have comprised a systematic rejection of Sunni
legal principles and methods like that found in al-Qadi al-Nu'man's work.

8 The work must have been written after 28 Rabi' I 343/30 September 954, when the Fatimid caliph
al-Mu'izz li-Din Allah (341-65/953-75) granted al-Qadi al-Nu'man a letter of appointment (which he
includes in Ikhtilaf usul al-madhahib, 24) and before the author's death on 29 Jumada II 363/27 March
974. Furthermore, the work probably dates to before 361/971, when, following the Fatimid conquest
of Egypt, al-Nu'man accompanied the caliph from al-Mahdiyah in Tunisia to the new capital in
Cairo, since this momentous event is not mentioned in the work.
9 al-Astarabadi, al-Fawa'id al-madaniyah, 29.
10 Ibn Babawayh al-Qummi, 'Ilal al-shara'i', 531.
11 Ibn al-Nadim, al-Fihrist, 265. The statement in A'yan al-shi'ah that Abu Sahl was born in 337

(footnote continued on next page)
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In Ikhtilaf usul al-madhahib and other works, al-Qadi al-Nu'man maintains that the Fatimid caliph is the
ultimate source of legal authority.12 He rejects all other sources of authority, and rejects as well Sunni
methods of jurisprudence, including taqlid, ijma', nazar, "speculation," qiyas, istihsan, "juristic preference,"
and ijtihad. In a letter of appointment issued to al-Qadi al-Nu'man in 343/954, Caliph al-Mu'izz li-Din Allah
(341-65/953-75) explains the Isma'ili system of legal authority, at least in theory, quite simply and clearly.
He instructs the new judge that when confronted with a problem, he should first consult the Koran, then the
sunnah of the Prophet, then the opinions of earlier imams. If the problem remains unresolved at this point,
he should refer directly to al-Mu'izz himself, and the caliph will provide him with the correct answer.13
Thus, it is the caliph who has ultimate authority on religious matters. Others, like al-Qadi al-Nu'man
himself, are entitled to issue legal opinions and hand down verdicts, but only through the permission of the
caliph; their authority is derivative and dependent. Heresy and orthodoxy or religious conformity and
deviance are easily defined in such a system. The crucial matter is allegiance and obedience to the caliph.
The followers of the Fatimids, whom al-Qadi al-Nu'man terms ahl al-haqq, "the People of the Truth," are
true believers because they are guided by the caliph in their religious duties. They are the one true ummah,
or Muslim community. Those who do not follow the caliph, whom al-Qadi al-Nu'man terms al-'ammah, "the
generality," are heretics.

The Akhbari Revival of the Seventeenth Century

Rejection of Sunni jurisprudence is not limited to the Isma'ili Shiites but is also found within Twelver
Shiism, particularly in the school of Twelver thought known as Akhbarism, the name of which derives from
its reliance on the akhbar or hadith reports of the twelve imams. While E. G. Browne was one of the first
Orientalists to mention the Akhbari movement within Twelver Shiism, it was Gianroberto Scarcia, in a 1958
study, who made the first significant presentation of Akhbari thought in Western scholarship.14 A number
of studies published since the early 1980s have given Akhbarism fairly high exposure in scholarship on
Shiism.15 Although the Akhbari movement maintained a con-

(footnote continued from previous page)

A.H. and died in 411 A.H. is an error (al-Amin, A'yan al-shi'ah, 3: 383-88; Madelung, "Abu Sahl al-
Nawbakhti").
12 al-Qadi al-Nu'man, Da'a'im al-islam wa-dhikr al-halal wa'l-haram wa'l-qadaya wa'l-ahkam, 2 vols., ed.
'Arif Tamir (Beirut: Dar al-adwa', 1995), 1: 50-139.
13 al-Qadi al-Nu'man, Ikhtilaf usul al-madhahib, 21.
14 E. G. Browne, A Literary History of Persia, 4 vols. (Cambridge: Cambridge University Press, 1929), 4:
374; Scarcia, "Intorno alle controversie," 211-50.
15 On the Akhbaris in general, see Arjomand, Shadow of God, 13-14, 145-47, 152-53; Juan R. Cole,
"Shi'i Clerics in Iraq and Iran, 1722-1780," Iranian Studies 18 (1985): 3-34; idem, Roots of North Indian
Shi'ism, 17-22, 31-39; Abdoljavad Falaturi, "Die Zwölfer-Schia aus der Sicht eines Schiiten," in Fest

(footnote continued on next page)
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on Sunni works, though he does not identify specific Sunni antecedents. He adds that the Shiite scholar Ibn
al-Mutahhar al-Hilli, known as al-'Allamah, also drew on Sunni legal works. Madelung also mentions that
al-'Allamah introduced into Shiite law juridical principles adapted from Sunni law. Moussavi notes that al-
Shaykh al-Tusi and al-'Allamah al-Hilli studied as youths under Sunni teachers, apparently what enabled
them to write works on comparative law, such as al-Mabsut, al-Khilaf and Tadhkirat al-fuqaha.' He suggests
that the theories of al-Muhaqqiq and al-'Allamah al-Hilli regarding ijtihad and taqlid were drawn from
Sunni works on jurisprudence, including the Mankhul and Mustasfa of al-Ghazali (d. 550/1111), the Mahsul of
Fakhr al-Din al-Razi (d. 606/1209), and the Ihkam of Sayf al-Din al-Amidi (d. 631/1233).53 Beyond such
indications, no detailed study has yet been done on the connections between Sunni and Shiite jurisprudence,
nor have the important questions how and why Shiite scholars adapted Sunni juridical concepts been
adequately addressed.

A clear instance of borrowing from the Sunni legal tradition may be seen in the work of al-Shahid al-Thani.
One of the technical innovations in the Sunni legal tradition during the late medieval period was the
invention of the interwoven commentary (sharh mazj). Rather than citing the original text in blocks or
sentences and then commenting after each section, authors developed a new method of commentary whereby
they would work the original text into their own sentences. The result was a more readable work that did
not require constant glancing back and forth between the original text and its commentary. It is difficult to
date this development precisely, but it became quite popular in the field of law by the fifteenth century in
such works as the commentary on Taj al-Din al-Subki's Jam' al-jawami' by Jalal al-Din al-Mahalli (d.
864/1459).54 Al-Shahid al-Thani was the first Shiite jurist to use this method. His best known works written
in this manner are Rawd al-jinan, a commentary on al-'Allamah's Irshad al-adhhan, and al-Rawdah al-
bahiyah, a commentary on al-Lum'ah al-dimashqiyah by al-Shahid al-Awwal. His student and biographer Ibn
al-'Awdi reports that al-Shahid al-Thani borrowed this method from the Sunnis; when he saw that they had
interwoven commentaries and his fellows did not, zealous pride led him to write such works for the
Shiites.55 We also know that al-Shahid al-Thani studied al-Mahalli's commentary in

53 Muhammad Rida Muzaffar, Usul al-fiqh, 4 vols. (Najaf: Dar al-nu 'man, 1966-67), 3: 97; Juan R.
Cole, "Imami Jurisprudence and the Role of the Ulama," in Religion and Politics in Iran: Shi'ism from
Quietism to Revolution, ed. Nikki R. Keddie (New Haven: Yale University Press, 1983), 35;
Modarressi, Shi'i Law, 44, 48; Madelung, "Authority in Twelver Shiism," 168; Moussavi, Religious
Authority, 26, 30, 85, 164 n. 47, 170.
54 Taj al-Din al-Subki, Jam' al-jawami, 2 vols., with commentaries by al-Mahalli, al-Bannani, and al-
Shirbini (Cairo: 'Isa al-Babi al-Halabi, n.d.).
55 'Ali b. Muhammad al-'Amili, al-Durr al-manthur min al-ma 'thur wa-ghayr al-ma'thur, 2 vols. (Qum:
Matba 'at mihr, 1978), 2: 185.
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tinual though limited presence from the tenth until the sixteenth century,16 there was a resurgence of the
movement in the seventeenth century and it remained very strong for the next one hundred and fifty years
or so. During this period the Akhbari movement claimed substantial support among Shiite scholars and
dominated Najaf and other Shiite centers of learning until the second half of the eighteenth century, when
Muhammad Baqir b. Muhammad Akmal al-Bihbihani (d. 1205/1791) successfully refuted the Akhbaris and
re-established the predominance of their opponents, the Usulis. Prominent scholars of the Akhbari heyday
include Muhammad Amin al-Astarabadi (d. 1036/1626-27), Husayn b. Shihab al-Din al-Karaki (d.
1076/1665), Muhsin al-Fayd al-Kashani (d. 1091/1680), Muhammad b. al-Hasan al-Hurr al-'Amili (d.
1099/1688), and Ni'mat Allah al-Jaza'iri (d. 1112/1701), to name a few. Akhbarism has since died out in Iran
and Iraq, but the Akhbari scholarly tradition has continued on a much smaller scale in Bahrain, eastern
Saudi Arabia, and parts of India until the present.17

The work credited with inaugurating the Akhbari revival is al-Fawa'id al-madaniyah, which Muhammad
Amin al-Astarabadi completed in Mecca in 1031/1622.18 Al-Astarabadi's birth date is not known, but his
nisbah indicates that he was a native of Astarabad in northern Iran. During his youth he studied in Shiraz
for four years. He studied hadith and rijal in Karbala' with Muhammad b. 'Ali b. Abi al-Hasan al-'Amili (d.
1009/1600), receiving an ijazah from him in 1007/1598-99. From 1015/1606 to 1025/1616, he studied in Mecca
with the Shiite hadith scholar Mirza Muhammad b. 'Ali al-Astarabadi (d. 1028/1619).19 At some point
during this ten-year period, his teacher suggested that he write a work "to revive the way of the Akhbaris."
Muhammad Amin reports that he wrote al-Fawa'id al-madaniyah in response to the request of a number of
studentspresumably Shiitesin Mecca that he teach them

(footnote continued from previous page)

schrift Werner Caskel, ed. Erwin Graf (Leiden: E. J. Brill, 1968), 62-95; Etan Kohlberg, "Akbariya,"
Encyclopaedia Iranica, 716-18; idem, "Aspects of Akhbari Thought in the Seventeenth and Eighteenth
Centuries," in Eighteenth-Century Renewal and Reform in Islam, ed. Nehemiah Levtzion and John O.
Voll (Syracuse: Syracuse University Press, 1987), 133-60; Wilferd Madelung, "al-Akhbariyya," EI2,
supp., 56-57; Hossein Modarressi, "Rationalism and Traditionalism in Shi'i Jurisprudence," Studia
Islamica 59 (1984): 148-58; idem, Shi'i Law, 52-57; Moojan Momen, An Introduction to Shi'i Islam (New
Haven: Yale University Press, 1985), 117-18, 222-25; Newman, ''Development and Political
Significance"; idem, "The Nature of the Akhbari/Usuli Dispute in Late Safawid Iran, p.1: 'Abdallah
al-Samahiji's Munyat al-mumarisin, pt. 2: The Conflict Reassessed," BSOAS 15 (1992): 22-51, 250-61;
Zysow, Economy of Certainty, 501-8.
16 Newman, " Development and Political Significance."
17 Modarressi, Shi'i Law, 52-57.
18 al-Tihrani, al-Dhari'ah, 16: 358.
19 al-Astarabadi, al-Fawa'id al-madaniyah, 17-18, 133.
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usul al-fiqh.20 The work was completed in Rabi' I 1031/January-February 1622.21 Al-Astarabadi died in
1036/1626-27.22

Modern scholars have recognized the importance of al-Fawa'id al-madaniyah for Shiite intellectual history
and have reached several important conclusions concerning it: (1) the work touched off a controversy that
dominated Shiite intellectual life for over a century, in which the two opposing groups were called the
Akhbaris, who espoused the opinions presented in al-Fawa'id al-madaniyah, and the Usulis, who rejected
them; (2) the two groups divided along the lines of traditionalists (i.e., the Akhbaris) versus rationalists (i.e.,
the Usulis); (3) this conflict was not completely new, but had existed earlier in Shiite history; and (4) the
opinions espoused by the Akhbaris tended to undermine the authority of the Shiite jurists or mujtahids.23

Arjomand has voiced several additional interpretations of the Akhbari movement from a sociopolitical
perspective. He suggests that Akhbarism was an attack on the part of the Persian clerical estate, local landed
notables in Iran from whose ranks the Safavid and earlier Iranian governments traditionally drew members
of the bureaucracy, directed against the authority of the Arab Shiite jurists who had gained tremendous
power in Iran during the early Safavid period. This idea seems based primarily on the fact that the author
of al-Fawa'id al-madaniyah was an Iranian. Since a number of native Arab scholars, such as Muhammad b.
al-Hasan al-Hurr al-'Amili, Husayn b. Shihab al-Din al-Karaki, and Ni'mat Allah al-Jaza'iri were
prominent Akhbaris as well, and indeed were among the most important spokesmen for the Akhbaris in the
seventeenth century, this interpretation is suspect. Arjomand also asserts that Akhbari traditionalism was
associated with gnostic philosophy.24 This view has some credence since Muhsin al-Fayd al-Kashani, a well-
known Akhbari who lived two generations after al-Astarabadi, harbored a deep interest in philosophy and
wrote a number of important philosophical works. Nevertheless, a

20 al-Khwansari, Rawdat al-jannat, 1:134; al-Astarabadi, al-Fawa'id al-madaniyah, 2.
21 al-Tihrani, al-Dhari'ah, 4: 433.
22 There are conflicting reports regarding his death date. In Sulafat al-'asr and Amal al-amil, the date
1026/1617 is given ('Ali b. Ahmad al-Madani Ibn Ma'sum, Sulafat al-'asr fi mahasin al-shu ara' bikull misr
(Cairo, 1905), 499; al-Hurr al-'Amili, Amal al-amil, 2: 246). Al-Khwansari gives the date 1033/1623-24
and states that the date 1026 given in Amal al-amil is an error (Rawdat al-jannat, 1: 147. Madelung ("al-
Akhbariyya") and Momen (Shi'i Islam, 117) both give 1033 A.H. (1623-24) as the death date. The report
of al-Isfahani (Riyad al-'ulama', 5: 36) that Muhammad Amin wrote a treatise discussing the ritual
purity of alcoholic beverages (khamr) in 1034/1624-25 calls both these dates into question and gives
credence to 1036/1626-27, the date he reports. The date of 1026 reported in Amal al-amil may be easily
explained as a copyist's error for 1036: the numbers 2 and 3 are easily confused.
23 Arjomand, Shadow of God, 13, 145-46; Kohlberg, "Akbariya," 716-18; Madelung, "al-Akhbariyya,"
56-57; Momen, Shi'i Islam, 117, 118, 186, 222, 302; Modarressi, ''Rationalism and Traditionalism," 146-
54, 156-57; idem, Shi'i Law, 32-35, 52, 54-55.
24 Arjomand, Shadow of God, 145-46, 153.

 

< previous page page_181 next page >



page_182

file:///E|/...welver%20Shiite%20Responses%20to%20the%20Sunni%20Legal%20System/0874805511/files/page_182.html[2010/03/03 05:03:28 nm]

< previous page page_182 next page >

Page 182

chapter in al-Fawa'id al-madaniyah rejects the methods of the philosophers, which calls this view into
question,25 and a survey of the well-known Akhbaris of the period shows al-Kashani 's involvement with
philosophy to be an anomaly. Arjomand also claims that the Akhbari movement tended to enhance the
prestige of sayyids, the living descendants of the imams.26 While this last suggestion might reflect some of
the social implications of the Akhbari movement, it is at best tentative and would require additional
documentation.

Akhbarism before the Revival

The Akhbaris constituted a recognized group long before their resurgence in the seventeenth century with
the work of Muhammad Amin al-Astarabadi and his followers, though the adherents of this trend were not
always designated by the same name. The use of the term "Akhbari" in particular to describe a faction
within Twelver Shiism goes back at least to al-Shahrastani's famous heresiography al-Milal wa'l-nihal,
completed in 521/1127. He reports that the Akhbari and "Kalami" factions among the Twelvers killed each
other and declared each other unbelievers.27 Al-'Allamah al-Hilli also uses the terms Akhbariyun and
Usuliyun to describe two opposed Twelver factions in Nihayat al-wusul ila 'ilm al-usul, which dates to
704/1305.28 The seventeenth-century proponents of Akhbarism presented their theses not as new discoveries
but as a revival of traditional Shiite positions. They identify early Twelver scholars, such as Muhammad b.
Ya'qub al-Kulayni (d. 329/940) and the ''two Saduqs," Ibn Babawayh al-Qummi (d. 381/991) and his father,
as Akhbaris.29 This assessment seems historically accurate regarding Ibn Babawayh, at least, if one judges
from his writings. Ibn Babawayh, whose works deal nearly exclusively with hadith, clearly supported the
Akhbari trend within Shiism. The fact that his most extensive collection of hadith is entitled Man la yahduruh
al-faqih, "He who does not have a jurist nearby," implies that a Shiite jurist is, for all intents and purposes,
an expert in the hadith of the imams and not someone trained in legal methodology.

The Buwayhid jurist al-Sharif al-Murtada does not use the term akhbari, but designates scholars who
ascribed to what was essentially the same school of thought as ashab al-hadith. His statements imply that
ashab al-hadith are unqualified to give legal opinions and that their claims to religious authority

25 al-Astarabadi, al-Fawa'id al-madaniyah, 242-66
26 Arjomand, Shadow of God, 13.
27 Abu al-Fath Muhammad b. 'Abd al-Karim al-Shahrastani, al-Milal wa'l-nihal, 2 vols., ed. Abu 'Abd
Allah al-Sa'id al-Manduh (Beirut: Mu'assasat al-kutub al-thaqafiyah, 1994), 1: 126.
28 Ibn al-Mutahhar al-Hilli, "Nihayat al-wusul," fol. 201a.
29 al-Astarabadi, al-Fawa 'id al-madaniyah, 43-44; al-Karaki, Hidayat al-abrar, 51.
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are unfounded. In his view, that they relate reports transmitted from their ancestors does not grant them the
right to decide legal questions. He suggests that they often base legal opinions on reports of doubtful
certitude or adopt an opinion on a particular legal issue simply because they find it attributed to an earlier
hadith transmitter in a book. Elsewhere he holds that the layman must resort to a legal scholar for a sound
opinion and cannot merely consult one of the Shiites' compiled works (kitab musannaf).30 Already by the
eleventh century a strong opposition existed between the rationalist jurists on the one hand and proponents
of hadith on the other.

In Kitab al-naqd, written ca. 565/1170, 'Abd al-Jalil al-Qazwini refers frequently to the Usuli faction among
the Twelver Shiites and opposes it to the Akhbariyah, the Hashwiyah, "Literalists," and the Ghulat,
"Extremists." His presentation makes it clear that these were well-established groups in the Shiite
community. According to him, the Usulis are the only true Shiites. He claims that the Akhbaris, whom he
despises, are Shiites only in the sense that they label themselves as such and adds that they hide their
heterodox views from the Usulis. Akhbarism, he claims, was losing popularity during his era, and not many
of its proponents remained.31 One gathers from his text that the Usulis are the proponents of a science of
legal methodology similar to that of the Sunnis and that the Akhbaris are altogether opposed to this science.
Already in the twelfth century, this conflict seems to be an old one. The Fihrist of Muntajab al-Din al-Razi
(d. ca. 600/1203) mentions a work which seems to be directed against Akhbari Shiites who rejected the
methods of the jurists. Nasir al-Din Abu Isma'il Muhammad b. Hamdan al-Hamdani, a twelfth-century
figure who was the leading Shiite scholar (ra'is) in Qazvin, wrote a work entitled al-Fusul fi dhamm a'da' al-
usul, "The Chapters on Censure of the Enemies of Usul (al-Fiqh),'' ostensibly an Usuli critique of
contemporary Akhbarism.32 The early Akhbari tradition died out, for the most part, and few of the works
have been preserved. The main sources for the beliefs and opinions representative of this trend within
Twelver Shiism are therefore the works written during the Akhbari revival in the seventeenth and
eighteenth centuries.

30 al-Murtada, Jawab al-masa'il al-mawsiliyat al-thalithah in his Rasa'il, 1: 211-12; see also 2: 331-33.
31 'Abd al-Jalil al-Qazwini, Kitab al-naqd, ed. Mir Jalal al-Din Muhaddith (Tehran, 1980). References to
the Akhbaris are found on pp. 3, 282, 458, 529, 568-69. The editor, Muhaddith, apparently did not
recognize the importance of the term Usuli, for the index cites only five references to them, when they
are actually mentioned on pp. 3, 27, 29, 59, 99, 109, 114, 119, 272, 278, 281-82, 286, 295, 318, 322, 394,
407-8, 415-16, 459, 481, 501, 506, 514, 528-30, 561, 568-69, 613. Al-Qazwini was an Usuli himself, and
frequently holds that the accusations of his Sunni opponent are valid only with regard to the Akhbaris
or Ghulat.
32 Muntajab al-Din al-Razi, Fihrist Muntajab al-Din, 161.
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The Akhbari-Usuli Controversy Reinterpreted

The significance of the conflict between the Akhbari and Usuli movements in Twelver Shiite juridical and
intellectual history remains only partially understood if viewed as a phenomenon internal to Shiism. The
Akhbaris, whose appellation derives from their reliance on the traditions (akhbar) attributed to the imams
as the basis for elaboration of the law, have usually been styled traditionalists, whereas their Usuli
opponents, so called because of their use of the science of legal methodology (usul al-fiqh), have been labeled
rationalists. From a comparative perspective, however, an examination of the Akhbari movement within
Twelver Shiism leads to the conclusion that the Akhbaris were not simply Shiite traditionalists opposed to
the Usulis, Shiite rationalists. Another crucial feature of the Akhbari movement was that it rejected the
juridical system of the Sunnis and the conception of religious authority on which it was based. Moreover, it
opposed the influence of this system on the Shiite tradition.

Modern scholars are correct in seeing al-Fawa'id al-madaniyah as a traditionalist manifesto against
rationalist elaboration of the law on the part of Shiite jurists. Many individual passages of the work show al-
Astarabadi to be a strict traditionalist opposed to rationalist methods, similar to Sunni Zahiris, such as Ibn
Hazm (d. 456/1064).33 The twelve chapters of al-Fawa'id al-madaniyah include one chapter arguing that the
use of rational or speculative derivation (al-istinbatat al-zanniyah) in the interpretation of the sacred law is
invalid (chapter one, 90-128); another chapter refuting specific rationalist methods used in the science of
jurisprudence, including istihsan, istishab, and so on (chapter six, 133-50); a chapter on the errors of
Mu'tazili and Ash'ari philosophical theology (chapter eleven, 200-242); a chapter on the errors of the
philosophers and the inadequacy of Aristotelian logic (chapter twelve, 242-66); a chapter arguing that the
sole basis of Shiite jurisprudence should be the traditions of the imams (chapter two, 128-32); and a chapter
criticizing rationalist terminology (chapter ten, 194-200). Al-Astarabadi gives a representative statement of
his traditionalist position in the following passage:

The frequent reliance of this group [of later Shiite jurists] on mere reason led them to go against the
reports reliably transmitted from the Chaste Descendants of the Prophet on many points of theology
and juridisprudence. From these contradictions in jurisprudence resulted many further
contradictions in individual legal rulings, yet [the jurists] did not recognize their source.
Furthermore, their reliance on these [rationalist meth-

33 See, for example, Ibn Hazm, Mulakhkhas ibtal al-qiyas wa 'l-ra'y wa'l-istihsan wa'l-taqlid wa'l-ta'lil,
ed. Sa'id al-Afghani (Damascus: Matba'at jami'at dimashq, 1960); Goldziher, Zahiriten. See also Ibn
Hazm, al-Ihkam fi usul al-ahkam (Cairo: Maktabat 'Atif, 1978), 992-1036, 1206-1351, wherein he
rejects the use of ra'y, istihsan, and qiyas in the religious law.
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ods] and their lack of recourse to the Speech of the Imams were due either to specious arguments
which they mistakenly accepted or to inattention. But God knows best. If, upon writing in these
sciences, they had consistently begun chapters, sections, and questions, for example, with the Speech
of the Chaste Descendants, then explicated them and supported them with rational arguments, it
would have been better for them.34

This passage is enough to show that the author is an extreme traditionalist who wishes to restrict severely
the use of reason in the interpretation of the sacred law and to grant precedence to scriptural texts in law
and legal methodology as well as other fields of religious scholarship.

The author of al-Fawa'id al-madaniyah does much more, however, than describe a conflict between
rationalists and traditionalists. It is also clear that al-Astarabadi was combating the influence of Sunni
jurisprudence on Shiism. Modern scholars have hinted at this aspect of the work, but do not in general
identify opposition to Sunni influence as a major feature of the Akhbari school.35 The text of al-Fawa'id al-
madaniyah argues that Shiite jurists have developed a legal madhhab modeled on those of the Sunnis. Al-
Astarabadi aims to denounce this system, declaring it completely invalid and fundamentally incompatible
with the basic tenets of Shiism. Scholars who have examined the history of Shiite jurisprudence have
underestimated the importance of this point, that al-Astarabadi is attacking what he sees as an essentially
Sunni system. This misconception has occurred because scholars treating the history of Shiite jurisprudence
have viewed it, for the most part, as an independent entity rather than one facet of Islamic jurisprudence in
general. Such a perspective has led several modern scholars to reproduce lists of the conflicting opinions of
the Akhbaris and Usulis without analyzing sufficiently the import or bases of these differences of opinion.36

A key idea underlying the ideological position of the Akhbaris is that khilf, the disagreements or differences
of opinion which characterize the Sunni legal system, are a defect or an evil. The absence of unanimous
agreement among the believers, ensured through reference to a single imam designated to guide the
believers in religious matters, indicates to many Shiites that the Muslim community has strayed from the
truth. Duncan MacDonald holds that the Shiites "utterly reject the idea of co-ordinate schools of law; to the

34 al-Astarabadi, al-Fawa'id al-madaniyah, 29-30.
35 Madelung, "Authority in Twelver Shiism," 173 n. 25; Arjomand, Shadow of God, 145; Kohlberg,
"Aspects of Akhbari Thought," 134. An exception to these authors' writings is the recent work of Ahmad
Kazemi Moussavi, which identifies the repudiation of Shiite involvement with Sunni legal methods as a
major feature of the movement (Religious Authority, 91-93).
36 Falaturi, "Zwölfer-Schia," 81 ff.; Momen, Shi'i Islam, 223-25; Newman, "Development and Political
Significance," 24-38; Scarcia, "Intorno alle controversie,'' 225-46.
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doctrine of the varying (ikhtilaf) as it is called, and the liberty of diversity which lies in it, they oppose the
authority of the Imam. There can be only one truth and there can be no trifling with it even in details."37
Coulson stresses that the Shiite system of authority necessarily rejects the principles of consensus and
dissent found in Sunni jurisprudence:

It follows that consensus (ijma'), whether as a spontaneous source of law or as a criterion regulating
the authority of human reasoning, has no place in such a scheme of jurisprudence, where the
authority of the Imam supersedes that of agreed practice and his infallibility is diametrically opposed
to the concept of probable rules of law (zann) and equally authoritative variants (khilf).38

While these statements can in no way be taken to characterize Shiite jurisprudence in general, they do
accurately describe the views of the Akhbaris. According to them, there is only one truth and only one
possible correct answer to religious questions. The Sunnis' legal methods depend on probability rather than
certainty when certainty is required.

The remedy for conflicting opinions is reliance on the imamsall other methods of arriving at sound religious
opinions are inadequate. Al-Astarabadi states, "every path except holding to the speech of the Imams leads
to conflicting legal opinions (ikhtilaf al-fatawa) and blasphemy (al-kadhib 'ala 'Llah)."39 Here he equates
difference of legal opinion with the adoption of heretical beliefs. In another passage, he argues, "Every path
which leads to variant legal rulings (ikhtilaf al-fatawa) except in cases where dissimulation (taqiyah) is
required is rejected and unacceptable to God inasmuch as it leads to disagreement (ikhtilaf)."40 Al-
Astarabadi and many other Shiite scholars, including al-Qadi al-Nu'man, felt that the fundamental purpose
of religion itself was to avoid conflict and difference of opinion:

Reason and revelation both demonstrate that the benefit of sending prophets and revealing scripture
is to remove disagreement and disputes among the believers so that their lives in this world and the
next might be in order. But if speculation is considered a permissible method of interpretation with
regard to God's rules of law, then this benefit is lost through the occurrence of disagreement and
disputes, as is plainly observable.41

There are no authoritative variant opinions in a system based on recourse to the imams; unanimity is
theoretically guaranteed by a single authority. Ac-

37 MacDonald, Development of Muslim Theology, 116.
38 Coulson, History of Islamic Law, 107.
39 al-Astarabadi, al-Fawa'id al-madaniyah, 128.
40 Ibid., 94. Shihab al-Din al-Karaki makes a similar argument in Hidayat al-abrar, 215-19.
41 al-Astarabadi, al-Fawa'id al-madaniyah, 129.
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cording to reason alone, al-Astarabadi asserts, difference of opinion is not good. He asks how two Muslim
jurists faced with exactly the same case can give contradictory opinions without questioning the validity of
the juridical system, when they are both supposed to believe in the same God, the same Prophet, and the
same Book.42

To the Akhbaris, that the Sunni legal system was characterized by variant opinions indicates its
fundamental flaws and shows that Sunni jurists' opinions did not derive from an authoritative source. This
view of disagreement over religious matters is succinctly captured by a tradition attributed to 'All where he
scolds judges for following their personal opinions "when their God is one, and their Book is one, and their
Prophet is one! Did they follow [the Prophet] after he commanded them to disagree, or did they disobey him
after he forbade them to disagree?!"43 The Isma'ili jurist al-Qadi al-Nu'man stresses the arbitrary,
personal nature of the opinions that constituted khilaf. He relates that Sunni jurists "increased in number
and their various whims led them to uphold conflicting opinions, going against the fundamental nature of
the Sacred Law." He holds further that they neglected to refer religious questions to the imams out of
obstinacy and concern for their own status:

When they were incapable of understanding the Koran or the Sunnah, they disagreed, and derived
rulings for the Muslim community according to their own fancy. They did this to such a degree that
they were reluctant to refer the matters which they disputed to those to whom God had commanded
them to consult, out of covetousness for their dominant position (ri'asah) and so that those over whom
they claimed to have authority (man tara'asu 'alayh) might not view them as incapable and
subsequently cease to follow them.44

Here al-Qadi al-Nu'man asserts that the Sunni jurists have made unfounded claims to exclusive religious
authority and thus usurped the authority of the imams. Differences of opinion on legal matters result from
refusal to consult the imams, whose authority is uniquely valid and who may settle disputed questions
definitively. Conflicting views therefore do not arise naturally in the course of the search for religious truth,
which is singular. Rather, the persistence of such opinions indicates that the most basic function of the
religion, referral to a valid religious authority, has been disrupted or abandoned altogether.

The natural consequence of this view is that legal consensus is inherently

42 al-Astarabadi, al-Fawa'id al-madaniyah, 94.
43 Muhsin al-Fayd al-Kashani, Tashil al-sabil bi-l-hujjah fi intikhab Kashf al-mahajjah li-thamrat al-
muhjah (Tehran: Mu'assasat al-buhuth wa'l-tahqiqat, 1987), 26.
44 al-Qadi al-Nu'man, Ikhtilaf usul al-madhahib, 5, 6.
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invalid, since it allows for difference of opinion. Al-Astarabadi states unequivocally, "The consensus of the
Muslim community is not incontestable; rather, it is known to be invalid" (ijma'u 'l-ummati ghayru
musallamin bal ma'lumu 'l-butlan). He insists that it is a groundless, Sunni invention: "The authority of
consensus is one of the contrivances and inventions of the Sunnis" (inna hujjiyata 'l-ijma'i min tadabiri 'l-
'ammati wa'khtira'atihim).45 Similarly, al-Hurr al-'Amili holds that the authority of consensus is a Sunni
invention: "The truth is that consensus actually comes from the Sunnis, and not from the Shiites, so how
could there be any authority in it? The Akhbaris and all of the early Shiite scholars (jami' ashabina al-
mutaqaddimin) are opposed to it." He goes on to argue that the concept of equally valid competing opinions
must be unsound, since the Sunnis use this as an excuse for the wars which took place among the
Companions during 'Ali's caliphate.46 Husayn b. Shihab al-Din al-Karaki also holds that consensus is a
Sunni invention. He rejects several elements of Sunni legal theory, adding, "especially consensus, for it is the
most widely known of their proofsindeed, it is the basis of their miscreance (bal huwa asasu dalalihim).'' He
explains that the Sunnis "made the chance agreement of their prominent leaders in miscreance on a
particular matter a binding proof (hujjah) and called it consensus."47 Al-Kashani holds that the consensus
of the Muslims is obviously invalid since it was used to justify the caliphate of Abu Bakr.48 Al-Hurr al-
'Amili claims that the Sunnis invented consensus in order to usurp the caliphate and then to justify any
other falsehood they wished.49 Consensus should be categorically rejected by the Shiites.

By rejecting the concept of consensus, the Akhbari Shiites accepted and admitted that they violated it. They
even made a point of going against the consensus, which they knew to be wrong. They accepted deviant
status, separating themselves, at least theoretically, from the remainder of the Muslim community. They
might, in order to survive in a Sunni society, pretend to accept the majority's norms out of taqiyah, but this
pretence was a completely external phenomenon unmatched by any inner acceptance of or accommodation
to the Sunni legal system. Their attitude toward the Sunni community was theoretically one of complete
rejection. Thus, al-Hurr al-'Amili refers to Sunnis as a'da' al-din, "the enemies of the faith." He explains
that the Shiites have been expressly commanded in scriptural texts transmitted reliably from the imams to
avoid the adoption of Sunni methods and conformance with their beliefs and practices. He cites a hadith
attributed to Ja'far al-Sadiq that

45 al-Astarabadi, al-Fawa'id al-madaniyah, 13, 112.
46 al-Hurr al-'Amili, al-Fawa'id al-tusiyah, 403, 405.
47 al-Karaki, Hidayat al-abrar, 152, 261, 263.
48 al-Kashani, Tashil al-sabil, 26.
49 al-Hurr al-Amili, al-Fawa'id al-tusiyah, 434.
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reads, "By God, they follow none of that which you have adopted, nor do you follow any of that which they
have adopted. So go against them (fa-khalifuhum); in no way are they part of the Pure Faith (al-Hanifiyah)."
He interprets another hadith attributed to Ja'far al-Sadiq as implying that the only element of Islam to
which the Sunnis still adhere is prayer toward the Ka'bah.50 In other words, they are only outward
believers (ahl al-qiblah), Muslims in name only. Al-Hurr al-'Amili cites with approval the hadith report
which urges the believer who does not have access to a Shiite jurist to consult the local Sunni judge then do
the opposite of what the judge advises. He elevates this behavior to a general principle, holding that
whatever ruling is opposite that adopted by the Sunnis is correct and should be followed. Similarly, Husayn
b. Shihab al-Din al-Karaki holds that Shiites should scrupulously oppose the Sunnis where faith is
concerned: "going against (the Sunnis) has become a general principle on which one should rely concerning
matters of religion" (sara khilafuhum qa'idatan yurja'u ilayha fi umuri'd-din).51

The Sunni Origins of Shiite Legal Methods

Al-Astarabadi singles out specific elements of Shiite jurisprudence and legal methodology for criticism, not
only because they are rationalist but also because they derive from the Sunni legal tradition. He asserts that
ijma', istihsan, istishab, "presumed continuity of status quo ante," and qiyas are all basic Sunni legal concepts
alien to Shiite jurisprudence. The Sunnis needed to develop these methods in the first place only because
they denied the necessity of an imam to serve as a guide in religious matters. The later Akhbari scholar
Muhsin al-Fayd al-Kashani states that ijma' and ijtihad were originally Sunni concepts. Al-Hurr al-'Amili
holds that ijma', qiyas, bara'ah asliyah, "original licitness," and istishab are all invalid Sunni proofs.52

The Akhbaris went to great lengths to argue that the legal system which had developed within Twelver
Shiism was at heart a Sunni system incompatible with Shiite beliefs. Al-Astarabadi asserts that the science
of usul al-fiqh in its entirety was invented by the Sunnis. He cites a number of Sunni works on usul al-fiqh to
argue that ijtihad was also a Sunni concept.53 Sunni jurisprudence, following the methodology of usul al-fiqh,
relies on probability (zann), when

50 Ibid., 252, 364, 370, 415, 416.
51 al-Karaki, Hidayat al-abrar, 170, 174, 175.
52 al-Astarabadi, al-Fawa'id al-madaniyah, 45-47; Muhsin al-Fayd al-Kashani, Safinat al-najat, ed.
Muhammad Rida al-Naqusani (Tehran, 1960), 9-10; al-Hurr al-'Amili, al-Fawa'id al-tusiyah, 410, 414
53 al-Karaki, Hidayat al-abrar, 182, 234; al-Astarabadi, al-Fawa'id al-madaniyah, 18-29. The works he
cites include al-Ihkam by al-Amidi, Sharh al-mukhtasar by 'Adud al-Din al-Iji, and al-Talwih by al-
Taftazani.
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Cairo.56 While this example has to do with a fairly simple technical innovation, it nevertheless indicates the
important part borrowing from, imitation of, or competition with the Sunni system has played in the history
of Shiite legal scholarship.

The 1984 dissertation of Aron Zysow treats Twelver Shiite jurisprudence within a larger typology of schools
of Islamic legal thought. His short discussion of Twelver Shiite jurisprudence in the epilogue is one of the
most important treatments to date of the relationship between Twelver Shiite and Sunni legal theory.57
Using such criteria as the treatment of the isolated or unit tradition (khabar al-wahid), Zysow distinguishes
two major types of Islamic legal systems: materialist systems, which require certainty on all legal issues, and
formalist systems, which admit probability. The chief representative of formalism is the Hanafi madhhab,
though Zysow takes formalism to be a fundamental feature of the three other standard Sunni
madhhabsShafi'i, Maliki, and Hanbalias well, and thus labels formal legal systems as "normal." He finds that
the early Twelver jurists were materialists who required certainty in all areas of legal interpretation.
Beginning with the jurists of the Buwayhid period, and particularly with al-Tusi, formalism was
incorporated into the Twelver legal system, and culminated in the work of al-'Allamah al-Hilli, who
recognized ijtihad and its extensive usefulness in a system of legal interpretation that was based on
probability. Formalism was later challenged by the materialist Akhbaris during the Akhbari revival
beginning in the seventeenth century, and the reaction to the Akhbaris provoked a series of works on usul al-
fiqh upholding the formalist position, such as al-Bihbihani's al-Akhbar wa'lijtihad and Murtada al-Ansari's
Fara id al-usul, which has continued until the present. Zysow recognizes an important discontinuity in the
history of Shiite legal theory and relates that Twelver Shiite jurisprudence recapitulates the historical
development of Sunni legal theory. Where his study differs from this one is that he uses the concept of
probability rather than consensus as the basis for his typology. He attributes formalism's success in Shiism
in part to its providing a more satisfactory justification for the authority of the jurists than did materialism,
and he sees the eventual success of probabilistic methods in Twelver law as representative of the different
fates of materialism and formalism in Islam at large.

Shiite Responses to the Sunni Legal System

This study is a reading of the history of Twelver Shiite reactions to the rise of the Sunni legal madhhabs. It
not merely juxtaposes Sunni and Shiite legal systems, pointing out similar trends and parallels between
them; it calls attention

56 Ibid., 162.
57 Aron Zysow, "The Economy of Certainty," Ph.D. diss., Harvard University, 1984, 497-511.
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what is required is certitude (qat'). The early Shiites did not have works on usul al-fiqh because they were
simply not necessary.54 Al-Astarabadi elaborates:

Some jurisprudential rules put forth by the Sunni usulis only follow logically because they deny that
the Prophet left for every age an entrusted infallible [guide], a recourse for all men, knowing, through
divine inspiration (wahy) rather than personal opinion (ra'y), everything the Muslim community
would require until the Day of Resurrection, and because they denied the binding authority (hujjiyah)
of the hadiths transmitted from the Chaste Descendants.55

It was only the Sunnis' refusal to accept the authority of the imams and their hadith that led them to concoct
their legal methods in the first place. For Shiites, therefore, these methods were completely unnecessary.

Al-Astarabadi then argues that later Shiite jurists adopted principles from Sunni usul al-fiqh, including
ijtihad, even though these concepts contradicted the hadith of the imams. Muhsin al-Fayd al-Kashani also
holds that Shiite jurists took the concepts of ijma' and ijtihad from the Sunnis. Husayn b. Shihab al-Din al-
Karaki claims that usul al-fiqh was contrived by the Sunnis, adding, "In no other science has there arisen so
much confusion and disagreement; for the most part, it resembles pure ranting and raving."56 Al-Hurr al-
'Amili asserts that the methods of legal proof which Shiite Usuli jurists have adopted are clearly Sunni in
origin:

You should be aware that these types of proof all concur with the proofs and methods of the Sunnis;
indeed, they are the very same proofs on which the Sunnis rely in their books, and are their
inventions and innovations. This fact in itself should suffice as evidence that they are invalid and
proof that they are flawed. If they were correct, then the opinions of the Sunnis would be correct, yet
both the premise and the consequence are known to be false. We have been commanded in a text
related from our Imams through many chains of authority to distance ourselves from the ways of the
Sunnis, to abandon the methods they follow, and to avoid resembling them (mushakalatihim) in their
beliefs and their actions. One must not neglect this point.57

The Akhbaris thus rejected not only rationalist methods per se but also all tendencies on the part of Shiite
jurists to adopt Sunni methods and to develop a Shiite legal system which resembled that of the Sunnis.

54 al-Karaki, Hidayat al-abrar, 182, 233.
55 al-Astarabadi, al-Fawa'idal-madaniyah, 28-29.
56 al-Astarabadi, al-Faw'id al-madaniyah, 29, 47; al-Kashani, Safinat al-najat, 9-10; al-Karaki, Hidayat
al-abrar, 182, 234.
57 al-Hurr al-'Amili, al-Fawa'id al-tusiyah, 370-71.

 

< previous page page_190 next page >



page_191

file:///E|/...welver%20Shiite%20Responses%20to%20the%20Sunni%20Legal%20System/0874805511/files/page_191.html[2010/03/03 05:03:33 nm]

< previous page page_191 next page >

Page 191

The Role of Al-'Allamah Al-Hilli

In assessing the history of Shiite jurisprudence, al-Astarabadi focuses blame on al-'Allamah al-Hilli and
attacks him for innovations that resulted from Sunni influence. He holds al-'Allamah especially responsible
because of the great influence his work exerted on later Shiite jurists. Many later Shiite jurists, he reports,
adopted the opinions of this "Sea of Knowledge" (Bahr al-'ulum) because of his enormous prestige in the
Shiite scholarly tradition.58 Al-Astarabadi singles al-Hilli out for the most severe criticism, although other
Shiite jurists held similar views, on the grounds that he was the main innovator, responsible for introducing
the most fundamental Sunni concepts into Shiite jurisprudence and thereby doing the greatest damage. He
claims that al-Hilli

admired many of the jurisprudential principles and derivations of the points of law recorded in the
books of the Sunnis, so he included them in his own works, not paying attention to the fact that they
were based on rules which go against essential doctrinal tenets of the Rightful Sect (daruriyat at-ta'ifah
al-muhiqqah).59

Al-Astarabadi also claims that al-Hilli's Tahdhib al-wusul ila 'ilm al-usul, for several centuries a standard
textbook of Shiite usul al-fiqh, was actually based on Sunni works:

It has become well known among the scholars that the Tahdhib of al-'Allamah al-Hilli is an
abridgment of the Mukhtasar of Ibn al-Hajib, which is an abridgment of the Muntaha of Ibn al-Hajib,
which is an abridgment of the Ihkam of al-Amidi, which is an abridgment of the Mahsul of Fakhr al-
Din al-Razi, which is an abridgment of the Mu'tamad of Abu 'l-Husayn al-Basri.60

With these assertions al-Astarabadi means to imply that al-'Allamah al-Hilli actually worked in the heart of
Sunni tradition, when he should have been paying more attention to the Shiite tradition. As we have seen,
this statement has some basis in fact, for al-Hilli indeed wrote a commentary on a famous Sunni usul al-fiqh
text, the Mukhtasar of Ibn al-Hajib, which al-Astarabadi claims served as the basis for Tahdhib al-wusul.

Al-Astarabadi focuses on two particularly destructive innovations he attributes to al-'Allamah al-Hilli. One
has to do with the application of Sunni methods of hadith criticism to Shiite hadith, a project al-Astarabadi
felt detracted from the authority of the collections of Shiite hadith that had been accepted in the Shiite
community for many centuries. The introduction of the categories

58 al-Astarabadi, al-Fawa'id al-madaniyah, 30.
59 Ibid., 278.
60 Ibid., 277-78.

 

< previous page page_191 next page >



page_192

file:///E|/...welver%20Shiite%20Responses%20to%20the%20Sunni%20Legal%20System/0874805511/files/page_192.html[2010/03/03 05:03:33 nm]

< previous page page_192 next page >

Page 192

the Sunnis used to describe the reliability of individual hadithsda'if, "weak," hasan, "good," sahih, "sound,"
etc.called into question the authenticity of many hadiths included in the standard Shiite compilations: al-
Kulayni's al-Kafi, Ibn Babawayh's Man la yahduruh al-faqih, and al-Shaykh al-Tusi's Tahdhib al-ahkam and
al-Istibsar. This doubt created a grave problem for the Shiite legal tradition, since many of the Shiites' legal
positions were based on these texts. The second innovation was, in effect, the adoption of the madhhab system
of Sunni jurisprudence. The key element of this system, in al-Astarabadi's view, was the formation of an
exclusive group of legal scholars, termed mujtahids, who claimed sole authority to elaborate and interpret the
sacred law. The term al-Astarabadi uses to refer to the establishment of this system is the ''division"
(taqsim) of the Muslim community into two groups: mujtahid and muqallid. He writes:

It has become widespread opinion, in the works of some recent learned and accomplished scholars
such as al-'Allamah al-Hilli and those who have agreed with him, that during the time of Occultation
the populace is divided into mujtahid and muqallid, that the muqallid must have recourse to the
conjecture of the mujtahid concerning those matters of the religious law which are not fundamental
aspects of the religion or the sect (madhhab), and that the absolute mujtahid is the only one who is able
to deduce a ruling for disputed, subsidiary, and speculative points of the religious law. They claim
that this ability is achieved when one masters the means for discerning all rulings of the religious law,
and this mastery is obtained through knowledge of all six propaedeutic sciencesphilosophical
theology, dogma, syntax, morphology, lexicography, and the methods of proofas well as the four
sources, namely the Koran, tradition, consensus, and rational argument (dalil al-'aql).61

Al-Astarabadi attacks this system, claiming that the creation of an exclusive, privileged group entrusted with
legal authority for the Shiite community which this division entails goes against the basic tenets of Shiism.
Other Akhbaris similarly criticize the position held by al-'Allamah and later Shiite jurists that only a
mujtahid may grant legal opinions.62 Rather, as al-Astarabadi holds in the seventh chapter of al-Fawa'id al-
madaniyah, anyone

61 al-Astarabadi, al-Fawa'id al-madaniyah, 4. In another passage, al-Astarabadi uses the term hasr,
"limitation," "confinement," or "restriction," rather than taqsim to describe the monopoly over legal
authority claimed by the mujtahids. He mentions the "restriction of the populace to [membership in
one of the two groups] mujtahid and muqallid' (hasr al-ra'iyah fi al-mujtahid wa'l-muqallid) (3). Similar
statements are made by later Akhbari scholars. Shihab al-Din al-Karaki reports the Usulis claim that
the populace is divided into two groups (qism), mujtahid and muqallid, and that the muqallid is under
an obligation to follow the opinions of the mujtahid (Hidayat al-abrar, 182).
62 al-Hurr al-'Amili, al-Fawa'id al-tusiyah, 330-31.
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learned in the hadith of the imams may act as a jurisconsult (mufti) or judge (qadi).63 There is no reason to
restrict these functions to a specific class of people trained in rational derivation, many of whom lack
adequate background in hadith, or, worse yet, rule against the purport of a scriptural text on the basis of
rational argument.

Akhbarism as an Anti-Madhhab Movement

Al-Astarabadi's attacks highlight the existence of a legal madhhab within Shiism during his time. To al-
Astarabadi, the madhhab was based on the dichotomy between ijtihad and taqlid. It makes little sense to
describe Shiismor Sunnism, for that matterin terms of ijtihad alone or taqlid alone, for these are two aspects
of the same system and both aspects are necessary to create the legal madhhab. The mujtahid must have an
exclusive right to interpret the sacred law and the layman must be obligated to refer to a recognized mujtahid
in order for the legal madhhab to establish its monopoly over the granting of legal opinions. Al-Astarabadi
shows that this type of legal system was in favor in his own time and implies that it had been in place since
the time of al-'Allamah al-Hilli, that is, since the beginning of the fourteenth century. Most important, the
origin of the system is to be found with the Sunnis. He asserts:

This division (taqsim), that is, the division of the populace into mujtahid and muqallid, and [the
application of] its related stipulations and rules have occurred in imitation of the Sunni
jurisprudents, inasmuch as they divided the people after the Prophet into two groups, mujtahid and
muqallid . . . The truth is that these premises hold only for those who do not confess the necessity of
adherence to the Chaste Descendants [i.e., the Twelver Shiite Imams] and do not render them a
means toward the understanding of the Book of God and the Sunnah of His Prophet. An Imami
could only hold such an opinion out of ignorance of this important point.64

The Akhbaris thus make a fundamental claim about the history of Islam, namely, that the Twelver Shiites
modeled their legal madhhab on the Sunni madhhabs. The legal madhhabs originated in Sunni Islam, and this
system was subsequently and gradually adopted by the Twelver Shiites. According to al-Astarabadi, by the
fourteenth century Twelver Shiite law became a fully established madhhab, parallel to the Sunni madhhabs,
with the innovations of al-'Allamah al-Hilli. According to al-Hurr al-'Amili, the process of imitation and
borrowing went so far that the methods of the later Shiite jurists rarely

63 al-Astarabadi, al-Fawa'id al-madaniyah, 150-53.
64 al-Astarabadi, al-Fawa'id al-madaniyah, 18.
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differ from those of the Sunnis. The Usuli jurists even use qiyas, which is explicitly denounced in the hadiths
of the imams, though they do so unwittingly and do not label their methods of reasoning qiyas explicitly.65

While al-Astarabadi claims it was with al-'Allamah al-Hilli that the Shiite legal madhhab was firmly
established, he asserts that Sunni influence had been important much earlier in history. He gives the
following synopsis of the history of Sunni influence on Shiite jurisprudence. The first to rely on the Sunni
science of legal methodology, according to al-Astarabadi, was Muhammad b. Ahmad b. al-Junayd, who
adopted legal proof by analogy (qiyas). Al-Shaykh al-Mufid approved of Ibn al-Junayd's writings, and his
students al-Sharif al-Murtada and al-Shaykh al-Tusi adopted some Sunni methods in the eleventh century.
Thereafter, the influence of Sunni law was well established, but it was al-'Allamah al-Hilli who adopted in
his own works an even greater portion of Sunni legal methodology. Al-'Allamah was followed by al-Shahid
al-Awwal in the late fourteenth century and by 'Ali b. 'Abd al-'Ali al-Karaki and al-Shahid al-Thani in the
sixteenth century.66 These scholars are the latest al-Astarabadi criticizes as proponents of the pseudo-Sunni
legal madhhab, but his remarks show that this system was current in his day and implicate contemporary
Shiite jurists. He was of course aware of this, and was sensitive to the danger to himself, for he envisages
being subject to attack in the introduction to al-Fawa'id, where he states, "It became necessary that I reveal
this, and no one's censure prevented me from fulfilling my obligation to God. So I have revealed it, and God
will protect me from the people."67

The rejection of the legal madhhab developed by the Twelver Shiites was aperhaps thecrucial feature of the
Akhbbari movement. Akhbari writings not only show that Shiite scholars conceived of the Twelver or
Imami madhhab as a professional organization based on the exclusive authority of jurists in the seventeenth
century and earlier but also argue plainly and bluntly that the Shiites adopted this system from the
Sunnis.68 Akhbaris and Usulis are therefore not, as has been suggested, two madhhabs within Shiism
parallel to, for example, the Shafi'i and Maliki madhhabs in Sunni Islam.69 Rather, the Usulis are the
proponents of the Imami professional legal madhhab, and Akhbarism is an anti-madhhab movement. It is
thus comparable with the Jewish Karaite movement, which began in Iraq in the ninth century, had its hey-

65 al-Hurr al-'Amili, al-Fawa'id al-tusiyah, 193; al-Karaki, Hidayat al-abrar, 308-9.
66 al-Astarabadi, al-Fawa'id al-madaniyah, 30.
67 Ibid., 3. The last phrase is probably a reference to Qur'an 5:67, which reads, "O Messenger! Make
known that which hath been revealed unto thee from thy Lord, for if thou do it not, thou wilt not have
conveyed His message. God will protect thee from mankind."
68 From the preceding it should be clear that Moojan Momen's assessment of the relation of the
Akhbari movement to Sunnism, according to which the Akhbari tendency is actually closer to Sunnism
than the Usuli tendency, is untenable (Shi'i Islam, 222).
69 Scarcia, "Intorno alle controversie," 218. Similar is Moussavi's report that al-Astarabadi turned
Akhbarism into a "juridical school" (Religious Authority, 91).
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day in the the Middle Ages, and survives to this day in small communities. The Karaites rejected the Oral
Law together with the authority of the rabbis and insisted on a more strict reliance on scripture. Like the
Akhbaris, the Karaites held that the establishment of a legal institution controlled by a professional class of
jurists who held a monopoly over religious interpretation was a heretical innovation which went against
fundamental Jewish principles. Like the Akhbaris, the Karaites sought to locate all religious authority in the
scriptural text itself.70

The Akhbaris uphold a completely different sort of religious authority from that of the Twelver Shiite
jurists, given that religious authority after the Greater Occultation of the twelfth imam is in the hands of
muhaddithun or hadith experts rather than fuqaha' or jurists. It is not through expertise in jurisprudence,
with its rationalist methods which are inimical to Shiism and derive from the Shiites' enemies and
oppressors, that one attains authority in the community and serves as a reference for others, but rather
through knowledge of the recorded statements of the imams and expertise in their interpretation. That the
conflict was essentially between these two conceptions of authority, embodied in two authoritative groups of
scholars, may be seen in the works from the period of the conflict that come increasingly to term the factions
involved muhaddithun and mujtahidun in addition to Akhbaris and Usulis. The conflict between these two
groups was similar to the conflict between hadith experts and jurists prominent earlier in Sunni
Islamparticularly between the ninth and the eleventh centurieswhich was resolved, by and large, to the
benefit of the jurists.71

The Akhbaris' fundamental claim was that the authority embodied in hadith was the only legitimate
extension of the authority of the imams available during the time of the Occultation, in contradistinction to
the authority claimed by the jurists. They held that authority lies in the hadith of the imams as it is recorded
in reliable Shiite sources,72 adopting a tenet similar to Martin Luther's slogan sola scriptura, locating
authority in the Biblical text alone. Al-Kashani even makes the statement that the hadith books themselves
serve as reliable guides for believers and stand in place of the imams (qa'imah maqamahum) with regard to
this function.73 This stance would seem to deny the authority of the hadith experts, and indeed, the
Akhbaris argued that the

70 See Zvi Cahn, The Rise of the Karaite Sect (New York: M. Tausner, 1937); Leon Nemoy, "The
Karaites," Encyclopaedia Judaica; idem, ed. and trans., Karaite Anthology (New Haven: Yale
University Press, 1952); Ya'qub al-Qirqisani, Kitab al-Anwar wal-Maraqib, 5 vols., ed. Leon Nemoy
(New York: Alexander Kohut Foundation, 1939-45).
71 For the Sunni hadith experts' conception of their authority, see al-Hakim al-Nisaburi, Ma'rifat 'ulum
al-hadith (Beirut: Dar maktabat al-hilal, 1989), 11-14, 16; al-Khatib al-Baghdadi, Kitab al-faqih wa'l-
mutafaqqih, 1: 138-54; 2: 71-86.
72 al-Hurr al-'Amili, al-Fawa'id al-tusiyah, 316-17.
73 al-Kashani, Tashil al-sabil, 23.
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Shiites should accept no subauthorities under the Hidden Imam.74 It is clear, though, that if religious
knowledge is embodied in the hadith, he who knows the hadith best and consults it before turning to any
rational considerations would necessarily assume a modicum of religious authority. Thus, the Akhbaris
interpret the maqbulah of Ibn Hanzalah, in which Ja'far al-Sadiq commands the believers to consult
someone who knows the traditions of the imams for guidance, as referring to hadith experts in particular
rather than to the jurists (while the Usuli jurists interpret this tradition as referring to themselves). They
stress the need to consult transmitters of the traditions of the imams concerning legal cases which arise
during the Occultation and hold that an explicit command to do so was given in a rescript by the twelfth
imam issued through his representative al-'Amri. The rescript includes the statement, "As for the legal cases
which arise, consult concerning them the transmitters of our hadith, for they are my proof (hujjah) over you,
and I am God's proof over them."75

The Akhbaris deny any authority outside the sacred text itself, for, as al-Hurr al-'Amili puts it, the Shiite
believers must consult the transmitters of tradition concerning only the legal rulings they transmit and not
their personal opinions.76 They hold that the scholar or hadith expert merely relates the legal opinions of
ahl al-bayt and does not give his own opinions. The layman cannot perform taqlid; he must not merely follow
what the transmitter, relates to him, but must also understand the text and the opinion it expresses.77
Nevertheless, it is clear from their discussions that religious authoritythe ability to serve as a reliable
reference for believersis based on specific method and expertise and that the expertise which they are
asserting as uniquely valid, as opposed to the expertise of the jurists, is that of the traditionists. Al-Hurr al-
'Amili reports that throughout Shiite history, transmitters of the hadith of the imams have served as
references for the inhabitants of their regions (kanu marji'an li-ahli biladihim) although they were not trained
in the rational, legal sciences. The authoritative position of such hadith experts is clear from the use of the
term marji', "reference." Moreover, the Shiite layman has an obligation to consult such scholars.78

74 al-Karaki, Hidayat al-abrar, 211.
75 Ibid., 142, 208-14; al-Hurr al-'Amili, al-Fawa'id al-tusiyah, 413. In analyzing such Akhbari
arguments, Moussavi fails to grasp the import of the distinction the Akhbaris make between jurists and
hadith experts. He notes that al-Astarabadi allows the "scholars" ('ulama') to administer justice and give
legal responsa and even cites the hadith of Ibn Hanzalah to support the authority of the scholars.
Characterizing these statements as Usuli arguments, Moussavi writes, "Astarabadi's vigorous attack on
the office of mujtahid should not be taken as a denial of any juristic authority for jurists during the
absence of the Imam of the age" (Religious Authority, 93-94). This statement is wrong, because the
Akhbaris interpret 'ulama' here to mean hadith experts rather than jurists.
76 al-Hurr al-'Amili, al-Fawa 'id al-tusiyah, 413.
77 al-Karaki, Hidayat al-abrar, 204.
78 al-Hurr al-'Amili, al-Fawa'id al-tusiyah, 413, 440.
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From a comparative perspective, an examination of the Akhbari agenda as espoused in al-Fawa'id al-
madaniyah and subsequent Akhbari works provides several insightful interpretations of the history of
Twelver Shiite jurisprudence. The Akhbaris attacked what they saw as a Sunni system of jurisprudence. The
conflict between Akhbaris and Usulis was not simply one of traditionalism versus rationalism, but was also,
and perhaps more importantly, one of separatist Shiite principles versus assimilation to the majority
community. The Akhbaris rejected the Sunni legal system and the concept of consensus on which it was
based. They saw the Shiite school of law espoused by the Usulis as a legal madhhab parallel to and modeled
on those of the Sunnis. Furthermore, they felt that the establishment of the Twelver Shiite legal madhhab
had resulted directly from Sunni influence. It was created in large part by a reprehensible tendency on the
part of Shiite scholars to imitate Sunni jurisprudence, a strategy that did injustice to the basic tenets of
Shiism and the traditional Shiite system of authority and derivation of the law. The Akhbaris' agenda
consisted of alerting their coreligionists to this historical process, which had led dangerously close to
assimilation, and of calling for a return to fundamental Shiite principles. In place of the current legal system
based on the exclusive authority of qualified jurists, they urged a return to scripture, particularly the
traditions of the imams, which entailed an emphasis on the knowledge of Shiite hadith in particular, though
the Akhbaris themselves denied the exclusive authority of traditionists as a group, ascribing religious
authority to the text itself instead.

Causes of Sunni Influence on the Shiite Legal Tradition

Akhbari scholars point to some of the main structural features which allowed the Shiite Usulis to adopt their
juridical system from the Sunnis. They stress the fact that the Occultation created an authority vacuum, or
so it seemed, during which communication with the imam was cut off, with the result that many Shiites
looked for religious guidance in the wrong places. In this situation, Sunni dominance of society and
especially religious scholarship played a major role in promoting the adoption of Sunni legal methods on the
part of Shiite scholars. Al-Kashani writes:

When the epoch of the infallible Imams came to an end and the intermediaries (sufara') between them
and their supporters (shi'atihim) had been cut off, their absence became difficult to endure and the
reign of the usurpers had gone on for a long time. The Shiites mixed with the Sunnis and became
familiar with their books as youths, since these were the books commonly taught in the colleges,
mosques, and elsewherefor the kings and government officials were Sunnis, and subjects always
follow the lead of their kings and government officials. The Shiites studied the religious sciences
together with the Sunnis and read the usul al-fiqh works which the
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Sunnis had written in their aim to facilitate the speculations upon which their legal rulings were
based. They approved of some of what the Sunnis had written and disapproved of some. This led
them to write books on this science, either corroborating it or detracting from it. They discussed
matters which neither the Prophet nor the infallible Imams had brought forth, but which the Sunnis
had discussed. They increased the number of questions concerning these topics and confounded the
jurists with regard to the methods of legal proof.79

Al-Kashani, unlike al-Astarabadi, refrains from singling out well-known Shiite scholars as culprits. He
emphasizes the extenuating circumstances, including the lack of communication with the imam and Sunni
control of governments and the institutions of learning (al-Kashani ignores here the Shiite regimes that had
existed in Islamic history). He avoids stating that the Shiite jurists were incompetent, stupid, or malicious
and asserts only that they were confused, inattentive, and overly influenced by the majority:

When the works of our fellows on [ijma' and ijtihad] increased in number, and they discussed usul al-
fiqh and its branches using the Sunnis' terminology, the juridical methodology and terminology of the
two sects (ta'ifatan) came to resemble one another. This brought about the effect that some [Shiite
jurists] became thoroughly confused, to such an extent that they claimed it was permissible to
perform ijtihad, give legal rulings on the basis of personal opinion, set down rules and stipulations for
such matters, and interpret ambiguous passages [in the Sacred texts] through conjecture, estimation,
and the adoption of opinions merely because they are widely accepted (al-akhdh bi-'ttifaqi 'l-ara').80

These circumstances allowed Shiite jurisprudence to grow more and more like Sunni jurisprudence and
caused some Shiite jurists to lose sight of the fundamental principles of their sect and to adopt Sunni
principles inconsonant with true Shiite doctrine. It was the relative authority vacuum caused by the
Occultation of the imam and not any other specific agent that brought about this deplorable situation.

The suggestion that the Occultation forced the Shiites to rely on a specific legal method is tantamount to
stating that Islamic law developed because the Prophet Muhammad died. Twelver Shiite law would
probably not have evolved as it did in the presence of the imams, just as Sunni jurisprudence would not
have developed as it did in the presence of the Prophet. Once the

79 al-Kashani, Safinat al-najat, 9-10. Al-Karaki makes a similar statement in which he mentions that
the Shiites studied Sunni books on kalam and usul al-fiqh in particular (Hidayat al-abrar, 219).
80 al-Kashani, Safinat al-najat, 11.
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system of religious authority which these charismatic leaders represented had lapsed, some other system had
to replace it. Nevertheless, the lapse of the old system did not per se determine the form the new system
would take, so one cannot claim that the Occultation of the imam caused Shiites to develop a particular legal
system. The most one can say is that the Occultation facilitated or set the stage for the development of a
particular legal system; other factors determined its characteristics.

Similarly, Sunni dominance in society, while certainly a structural feature affecting Shiite religious and
intellectual history, is not in itself a sufficient cause of the specific developments found in Shiite
jurisprudence. The claim that the great Shiite jurists of the past became confused or unwittingly adopted
Sunni methods avoids setting blame squarely on them or attributing reprehensible motives to them, but it
also ascribes to them an unlikely naivete and ignores their actual motives. Al-Kashani's claim that the
Sunnis controlled education comes closer to explaining the forces which shaped the Shiite legal tradition and
influenced the Shiites' motives. He and other Akhbari scholars comment frequently that Shiite scholars
"mixed" with Sunnis and studied their books, suggesting that this process led to the adoption of Sunni
methods. Husayn b. Shihab al-Din al-Karaki remarks, for example, that the use of rational rules of legal
derivation by Shiite Usulis is "an innovated method (tariq muhdath) which arose from mixing with the
Sunnis." Al-Astarabadi argues that the Shiites studied with Sunnis out of dissimulation. In order to fit into
Sunni society, Shiites kept company with Sunnis, studied hadith with them, and pretended to be Sunnis.
They created this illusion out of fear of the Sunnis' power (shawkah), for the rulers were all Sunnis.81 This
statement implies that the Shiites did not actually want to study with the Sunnis but did so only for the sake
of appearances, something which is not very likely. Shiites studied subjects such as law and theology under
Sunni teachers because, in many environments and in many fields, it was the only, or at least the most
convenient, way they could get an education, particularly if they aspired to scholarly excellence. In many
regions and periods, Shiite teachers were limited in number and had limited resources. Al-Astarabadi states
that the later Shiite jurists, al-'Allamah al-Hilli and those who came after him, "studied the books of the
Sunnis out of their desire to excel in all the sciences (li-iradatihimu 't-tabahhura fi 'l-'ulum)."82 Once having
associated with the Sunnis for some time, the Akhbaris claim, Shiites adopted their methods as a result of
confusion. Al-Karaki explains:

When the Greater Occultation occurred and the greater part of taqiyah became unnecessary, the
Shiites mixed with the Sunnis. They discussed legal

81 al-Karaki, Hidayat al-abrar, 198; al-Astarabadi, al-Fawa'id al-madaniyah, 69.
82 al-Astarabadi, al-Fawa'id al-madaniyah, 56.
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Ever since the tenth century, the legal madhhab system has dominated religious discourse, particularly in
urban settings, throughout the Muslim world. Compromises have been worked out between Sunni jurists
and Muslim sovereigns, allowing rulers wide discretionary control over issues of public law, such as taxation,
defense, and the maintenance of public order, while the jurists controlled private law, including trade and
contracts, marriage and divorce, inheritance, and so on. Signs of the formative influence of the legal
madhhabs may be seen in many areas of Islamic social, political, and intellectual history, but the features and
workings of these thousand-year-old institutions remain poorly understood. Attention to the margins of the
system may prove helpful in understanding the madhhabs' historical dynamics. The responses of marginal
groups to the madhhab system reveal the pressures it applied, show how it exerted control, and point out the
modifications in behavior it promoted. Particularly important in this regard are the two major sets of
religious sects or schools of thought which already existed by the time the madhhab system arose: those
which had arisen out of differences over the historical imamate/caliphate, the position of leadership of the
Muslim community, including the Shiites and the Kharijis, and those which had arisen out of theological
differences, such as the Mu'tazilis, Ash'aris, Karramis, Kullabis, and so on. It is to the former set of groups
that this study turns, and to the Twelver or Imami Shiites in particular.

The oldest historical division within Islam is the split over the leadership of the Muslim community which
began less than thirty years after the death of the Prophet in 11/632. As is well known, 'Ali's reign as the
fourth caliph or ''successor" of the Prophet, between 35/656 and 40/661, witnessed a fierce civil war during
which the community was torn between rival candidates for leadership. 'Ali's supporters and the historical
movement they began would become the Shiites, whose name derives from the (probably derogative) term
Shi'at Ali, "'Ali's party" or "'Ali's supporters." Shiism, in its most basic sense, is the belief that leadership of
the Muslim community after the Prophet Muhammad should be entrusted to 'Ali and his descendants. Their
victorious rivals would become the Sunni majority, and deserters from 'Ali's cause would become the
Kharijis. The end of the inter-Muslim war with the murder of 'Ali in 40/661 did not settle the conflict
definitively, and the three factions continued to support rival candidates for the position of leadership and
battle periodically to oust the usurper and install the rightful caliph. Shiite doctrine projects the existence of
Shiism, defined as support for 'Ali to succeed the Prophet as leader of the Muslim community, back to the
Prophet's demise, or even before, and Madelung finds support for this view in the historical record.2 In any
case, the

2 Wilferd Madelung, The Succession to Muhammad (Cambridge: Cambridge University Press, 1997).
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to some basic structural features of the Sunni legal system that shaped and controlled Shiite responses to it.
These features did not determine the Shiite responses in an absolute manner but rather narrowed and
defined not only the conceptual parameters within which Shiite responses would be framed but also forms
and language in which they would be expressed. It highlights the specific stigma thrust upon heterodox
Islamic groups by the Sunni juridical establishment and explores the strategies the Shiites used in order to
react to this pressure.

Particularly in the tenth and eleventh centuries, orthodoxy came to be defined, in Sunni theory, as the
consensus of the Sunni jurists (ijma'). To go against or violate consensus (mukhalafat al-ijma') was to become
an unbeliever or religious deviant. Only the opinions of those scholars who operated within one of the
recognized legal madhhabs were considered as having value or authority in debates over religious questions.
This rule became a structural or institutional feature of Islamic societies that would remain in force and
indeed change very little until the twentieth century. By the tenth century, Islamic religious groups who
originally had been defined by the issue of the imamate, such as the Shiites, as well as those groups defined
by philosophical theological positions, such as the Mu'tazilah, felt the need to react to this new definition of
heresy or else risk being excluded from the Islamic community. Thus began a complex negotiation, still going
on today, between Shiite and Sunni jurists over the status of Shiism with respect to the Sunni legal system.
The Shiite science of juridical methodology, designed to fill the vacuum in religious authority brought about
by the Occultation of the twelfth imam, was created and shaped largely by these negotiations. It was inspired
by the need to communicate and debate with Sunni jurists on common ground and was often based closely
on Sunni texts of legal theory.

It is possible to identify three main types of response to the Sunni legal system of orthodoxy and the concept
of consensus on which it was based. These responses correspond to the kinds of reactions typically expected
from a stigmatized minority to the deviant status assigned to them within the majority community. In an
effort to participate in the Sunni legal system, many Shiite scholars outwardly accepted the ground rules
established by the Sunni theory of consensus, and, passing as Sunnis, joined the Shafi'i madhhab. The
internal attitude of those who did so varied widely, ranging from scorn to nearly complete acceptance of the
Sunni majority. For some it was a necessary evil, the main purpose of which was to defend the faith against
the enemy. For others it was a chance to contribute to a sophisticated system of legal education and
scholarship. A second response was the attempt to adopt the concept of consensus and modify it so that it
would include the Twelver legal tradition. This response would allow the Twelvers to establish a Shiite legal
madhhab parallel to those of the Sunnis. The development of a Shiite science of jurisprudence
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methodology and the points of law with them, read their books, and followed their method of debate
and dialectic. They would base their religious acts only on hadiths, as we have mentioned above, but
since association occasionally has an effect, some of them erred unwittingly concerning some
questions.83

It was nearly impossible for the Shiites to avoid mixing with Sunnis in the academic realm because Sunnis
controlled the governments and the madrasahs. The professors in the madrasahs were Sunnis and the
common texts were Sunni works. Shiites studied and taught these Sunni texts, particularly in kalam and usul
al-fiqh.84 Both al-Kashani and al-Karaki stress, however, that the Shiite jurists' adoption of Sunni methods
was unintentional, holding that it occurred out of "lack of awareness" or "inattention" (ghaflah) or because
they became confused or confounded (iltabasa 'alayhimu 'l-amr).

Nevertheless, knowing that Shiites studied Sunni books does not explain why exactly they adopted Sunni
methods in their own law. It merely reveals a probable conduit of Sunni influence. The suggestion that Shiite
jurists mixed Sunni with Shiite principles out of confusion is too simplistic and portrays the jurists in too
passive a light. One reason the Akhbaris suggest why the Shiites adopted Sunni methods was that they were
intellectually attracted to them. Al-Karaki reports that al-'Allamah al-Hilli studied the works of the Sunnis
and wrote similar works because he was impressed with their detailed discussions. He states that al-
'Allamah and later Shiite jurists who adopted his methods constantly referred to Sunni works on the points
of law and legal methodology because of the detailed arguments and precise definitions they contained. He
holds that most scholars are innately attracted to such texts and that one may see this phenomenon in the
behavior of law students in his own day. These jurists then fell into errors because of their excessive
familiarity with Sunni works on legal methodology (li-ulfat adhhanihim bi-kutub usul al-'ammah). Having read
the works of Shafi'i authors such as al-Juwayni, al-Ghazali, al-Rafi'i, and al-Razi, Shiite jurists were
impressed with their detailed discussions and developed a desire to write similar texts.85 Al-Hurr al-'Amili
observes that the Usulis' involvement with Sunni scholarship on doctrinally marked subjectshadith, Koranic
exegesis, theology, and legal methodologyexceeded proper bounds. Shiite scholars came to think extremely
highly of Sunni works and approved of their contents to such a degree that they thought it wrong to go
against them. Al-Hurr al-'Amili reports that in his own day some Shiite scholars consider it a communal
religious obligation (fard kifayah) for the Shi-

83 al-Karaki, Hidayat al-abrar, 306.
84 Ibid., 219.
85 Ibid., 10, 68, 95-96, 152-53.
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ites to be versed in Sunni works and that many of his contemporaries even favor Sunni arguments over
those of the Shiites.86

The Akhbaris disapproved of the organized study of Sunni works, even for the purpose of defending Shiite
positions. Al-Astarabadi cites traditions of the imams to argue that it is wrong to derive knowledge from
Sunni texts, even if they do contain some truth. These texts include the reports: "Teach your children our
hadiths before their minds become familiar with the contents of books which do not derive from us" and
"The truth which men possess has come from the descendants of the Prophet (ahl al-bayt), and the falsehood
which they possess has come from themselves."87 The Akhbaris cite such scriptural texts to counter
arguments by Usuli scholars that it is necessary to study Sunni works for religious purposes, particularly in
order to refute them. One such argument is made by 'Ali b. 'Abd al-'Ali al-Karaki, who, as seen in chapter
3, studied under Sunni teachers in Damascus and Cairo. He states in an ijazah dated 9 Ramadan, 937/26
April 1531:

With regard to the books of the Sunnis, the Twelver Shiites have continued to relate and transmit
them, expending their efforts and valuable time in doing so, for a sound religious purpose. These
works contain proofs of the truth and the means to discover the many cases of [the Sunnis']
concoction of false statements. When your opponent in disputation provides your proof, it has a
tremendous effect on the hearts of men, and is more persuasive in silencing and refuting the
arguments of the adversaries who deny the truth. Moreover, there are other important benefits
gained from knowledge of [these texts].88

Yusuf al-Bahrani, an eighteenth-century Shiite scholar from Bahrain, makes a similar comment in his ijazah
to his nephews: "It is necessary that we mention the paths of transmission known to us of the books of
Sunni akhbar and tafsir, so that one may cite them as needed in order to refute the Sunnis."89 These
statements show one of the possible stances of the Shiites toward Sunni legal scholarship, which might be
characterized as a defensive attitude. While these legal theorists do not shun Sunni learning altogether, they
state that the main purpose of study with Sunnis is to use Sunni evidence in support of the Shiite cause.
They felt it necessary to justify their own concern with Sunni learning to a Shiite audience who might be
inimical to Sunnis or concerned about excessive familiarity with Sunni scholarship. Al-Hurr al-'Amili
responds to this type

86 al-Hurr al-'Amili, al-Fawa'id al-tusiyah, 252.
87 al-Astarabadi, al-Fawa'id al-madaniyah, 29. Al-Hurr al-'Amili interprets a number of hadiths in the
same manner (al-Fawa'id al-tusiyah, 249-53).
88 al-Majlisi, Bihar al-anwar, 108: 79.
89 al-Bahrani, Lu'lu'at al-Bahrayn, 430.
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of argument by saying that the Shiites should examine Sunni works only with the aim of refuting them or
obtaining specific information about their Sunni doctrines. They should not think well of Sunni books or
read them in their entirety in order to learn from them. He concludes, ''the evils of studying their works are
many and obvious; the least of them is approval of them concerning points which are not known to be in
agreement with the Imamis or are in opposition to them."90 Rather than benefiting Shiite tradition and
increasing the sophistication of the Shiites' legal arguments, the study of Sunni works represents a grave
danger.

Al-Hurr al-'Amili gives a negative assessment of the Shiite jurists' historical tradition of study under Sunni
teachers. Concerning the studies of al-'Allamah al-Hilli, al-Shahid al-Awwal, and al-Shahid al-Thani, he
states, "There is no doubt that their intentions were sound. Nevertheless, the results of [their studies with
Sunnis] are apparent to anyone who has examined and assiduously perused the books of legal methodology,
legal derivation, and hadith."91 He means to imply that as a result of these scholars' studies under Sunni
teachers, a great deal of Sunni material or methodology has crept into Shiite scholarship on law and hadith.
As an Akhbari, he was opposed to this process of influence and borrowing, and saw it as an unfortunate
quirk of Shiite intellectual history, a dangerous step toward assimilation to an oppressive and misguided
majority. The Akhbaris felt that it was wrong to trust the views of the Shiites' doctrinal enemies on any
topic, but especially on the law and the religious sciences. Furthermore, they felt that studying with Sunnis
threatened to allow the entrance of corrupt ideas into Shiite scholarship, something which could be avoided
only by rigid separation.

The Akhbaris as Historians of Islamic Law and the Twelver Madhhab

Colored by their virulent, anti-Sunni polemical agenda, many of the Akhbaris' assessments of Islamic legal
history cannot be accepted at face value. Particularly egregious are some of their statements concerning the
rise of the Sunni legal system, which are outlandish and demonstrably false. The four Sunni madhhabs were
created at the instigation of the Abbasid caliph al-Mansur (136-58/754-75), one Akhbari author alleges, to
counter the influence of Ja'far al-Sadiq and the four thousand scholars who transmitted hadith from him.92
Husayn b. Shihab al-Din al-Karaki reports that the Sunnis resorted to rational, probabilistic methods
because their hadith did not deal extensively

90 al-Hurr al-'Amili, al-Fawa'id al-tusiyah, 341.
91 al-Hurr al-'Amili, Amal al-amil, 1: 89.
92 al-Hurr al-'Amili, al-Fawa'id al-tusiyah, 341.
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with legal questions and they had a dearth of scriptural source material on which to base their law. Their
need to adopt rational derivation was particularly pressing because power was in their hands and they were
the ones serving as judges. Neither of these statements can be taken to reflect the actual history of Islamic
law. The Akhbaris were correct, however, in reporting one crucial aspect of the madhhab system as it
developed in the medieval period. It had long been established that there were only four recognized
madhhabs and that anyone who went against the legal rulings of these madhhabs was treated as a heretic.93
They recognized that this feature of the Sunni legal system put enormous pressure on the Shiites to conform.

The Akhbaris' reading of Twelver Shiite legal history is also skewed by their polemic goals, but nevertheless
includes several major points that fit the historical data. The scholars al-Astarabadi attacks most in al-
Fawa'id al-madaniyah include many of those jurists who were in fact influenced heavily by Sunni
scholarship. Al-Astarabadi repeatedly states that he is supporting the views of early Shiite scholars (qudama'
ashabina) against a group of later Shiite scholars (jam' min muta'akhkhiri ashabina) who adopted Sunni
methods. This latter group includes al-'Allamah al-Hilli, al-Shahid al-Awwal, 'All b. 'Abd al-'Ali al-Karaki,
and al-Shahid al-Thani. All of them had studied the legal sciences with Sunni scholars and used Sunni legal
methodology extensively in their work.

In addition to pointing out the Sunni origin of general concepts and methods used by Shiite jurists, the
Akhbaris occasionally claimed specific instances of borrowing and influence from Sunni sources. As
mentioned above, al-Astarabadi remarks that al-Hilli's Tahdhib al-wusul was an abridgment of the
Mukhtasar of Ibn al-Hajib and derived from the tradition of Shafi'i usul al-fiqh works represented by Ihkam
al-ahkam of al-Amidi (d. 631/1234), al-Mahsul of Fakhr al-Din al-Razi (d. 606/1209), and al-Mu'tamad of Abu
'l-Husayn al-Basri (d. 436/1044). According to a statement by al-Shahid al-Thani in Sharh al-shara'i', al-
Tusi's work al-Mabsut is a distillation of Shafi'i legal works.94 Al-Hurr al-'Amili complains that the only
dissenting Shiite opinions al-Hilli mentions in Tahdhib al-wusul are those of al-Sharif al-Murtada and al-
Shaykh al-Tusi, while he cites the opinions of a large number of Sunni jurists.95 Husayn b. Shihab al-Din
al-Karaki notes that Shiite jurists including al-'Allamah, al-Shahid al-Awwal, 'Ali al-Karaki, and al-Shahid
al-Thani were influenced a great deal by reading such Sunni works on fiqh and usul al-fiqh as al-Sharh al-
'Adudi, the Qawa'id of Ibn al-Salah al-Shahrazuri (d. 643/1245), and al-Qawa'id al-'ala'i by the Shafi'i jurist
'Ala' al-Din Abu Sa'id

93 al-Karaki, Hidayat al-abrar, 9, 134, 182-83.
94 al-Astarabadi, al-Fawa'id al-madaniyah, 277-78; al-Karaki, Hidayat al-abrar, 136, 234.
95 al-Hurr al-'Amili, al-Fawa'id al-tusiyah, 235.
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Khalil b. Kaykaldi al-Dimashqi (d. 761/1359).96 He reports that Shiite jurists read the works of such Shafi'i
authors as al-Juwayni, al-Ghazali, al-Rafi'i, and al-Razi and then decided to write similar works. He
remarks that al-'Allamah's works, especially Nihayat al-wusul and Qawa'id al-ahkam, are written according
to Sunni methods and that Qawa'id al-ahkam is abridged from the Shafi'i legal work al-'Aziz by 'Abd al-
Karim b. Muhammad al-Qazwini al-Rafi'i (d. 623/226).97 He also claims that al-Shahid al-Thani's work
Tamhid al-qawa'id is an abridgment of al-Qawa'id al-'ala'iyah and that many passages in his work Sharh al-
shara'i'probably Masalik al-afhamare lifted from Shafi'i legal works, such as al-Aziz.98 While one cannot
evaluate such specific claims without much further study, their general import, that Shiite jurisprudence,
and especially the legal scholarship of these particular jurists, developed in extensive contact with Sunni
jurisprudence and with the Shafi'i legal tradition in particular, is not farfetched.

An examination of the general development of Shiite law shows that there was a high correlation between
legal study under Sunni teachers and the advancement of Shiite legal scholarship along Sunni lines. Al-
'Allamah al-Hilli, al-Shahid al-Awwal, al-Karaki, and al-Shahid al-Thani all made innovative contributions
to Shiite legal scholarship based on their adaptations of Sunni legal concepts and academic practices. These
contributions have yet to be studied in detail, but they have had an enormous impact on the history of
Twelver Shiite jurisprudence. It thus appears that participation in the Shafi'i legal madhhab, discussed in
chapter 3, was an important means toward the development of the Twelver legal madhhab itself. The legal
expertise gained through familiarity with Shafi'i legal scholarship helped the Shiites in their endeavors to
establish and refine a legal madhhab of their own on a par with those of the Sunnis.

The significance of Sunni legal studies for the Shiite legal system may be seen in the career of al-Shahid al-
Thani. As discussed above, during the years 942-43/1535-37 he studied extensively under prominent
professors of Shafi'i law in Cairo and read the major texts of Shafi'i law and legal methodology current in
his day. These studies were a crucial part of his formation as a

96 al-Karaki, Hidayat al-abrar, 10. The printed text has al-Qawa'id al-'alaniyah consistently for the
correct title, al-'ala'iyah, which derives from the name of the author, 'Ala' al-Din. The original title of
the work is al-Majmu' al-mudhahhab fi qawa'id al-madhhab. On the author, see al-Subki, Tabaqat al-
shafi'iyah al-kubra, 10: 35-38. I have not been able to locate a work by Ibn al-Salah entitled al-
Qawa'id in the sources.
97 al-Karaki, Hidayat al-abrar, 95-96, 152-53, 221. On al-Rafi'i, see al-Subki, Tabaqat al-shafi'iyah al-
kubra, 8: 281-93. His work al-Fath al-'aziz fi sharh al-wajiz is a long commentary on al-Ghazali's
epitome of Shafi'i law al-Wajiz, and was commonly known in the Shafi'i tradition as al-'Aziz.
98 al-Karaki, Hidayat al-abrar, 10-11.
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scholar and jurist, and it cannot be a coincidence that he reached the level of ijtihad in 944/1537-38, the year
he returned from Cairo to Jabal 'Amil. It must have been largely al-Shahid al-Thani's studies of Sunni legal
theory which convinced him to claim the rank of mujtahid, as a Shiite jurist. He did not study with any Shiite
teachers during or after his stay in Cairo, and he had not studied with any Shiite teachers for a number of
years beforehand. For al-Shahid al-Thani, Sunni and Shiite legal methods were quite similar if not identical.
His familiarity with Sunni law and legal theory fed directly into his scholarship on Shiite law, and little
separated the two fields of inquiry. In his legal commentary al-Rawdah al-bahiyah, for example, he reports
that the student of law need not consult specialized works on logic or dialectic in order to learn the methods
of proof (shara'it al-dalil), since most of such information is contained in the shorter manuals of usul al-fiqh,
such as al-'Allamah al-Hilli's work Tahdhib al-wusul or the Mukhtasar of Ibn al-Hajib.99 This statement,
juxtaposing a Shiite usul al-fiqh text with a Sunni work, implies that Islamic legal theory, whether Shiite or
Sunni, works on the same assumptions and uses the same methods. The transfer of scholarship from one
field to the other is therefore perfectly natural and is based on the conception, which other Usuli jurists
apparently shared with al-Shahid al-Thani, that Shiite jurisprudence is in essence functionally equivalent to
Sunni jurisprudence.

While the Akhbaris' portrayal of the history of Shiite legal theory may be judged roughly accurate in its
assessment of the work of al-'Allamah al-Hilli and later jurists, it is less convincing in assessing the legacy of
the Shiites who preceded al-'Allamah. Al-Astarabadi tends to identify the work of al-'Allamah as the
crucial point of departure from authentic Shiite tradition, when the most dangerous Sunni methods and
concepts in jurisprudence were adopted. In general, the Akhbaris designated later jurists as mere imitators
of al-Hilli,100 and endeavored to fit earlier jurists into an Akhbari mold. While the reasons for this dialectic
tactic are many, it is clear that the Akhbaris, in presenting their view of religious authority within Shiism as
more authentic to the faith, desired to reclaim the jurists of the early period for their own camp. They
therefore hold that scholars such as al-Shaykh al-Mufid, al-Sharif al-Murtada, and al-Shaykh al-Tusi were
essentially Akhbaris. Their main evidence for this claim is that these jurists rejected the use of qiyas and
ijtihad, in keeping with early Shiite tradition, and thus avoided al-Hilli's greatest sin, his adoption of ijtihad
and the introduction of probability and speculation into Shiite legal interpretation.

The Akhbaris resort to some questionable arguments in order to explain how the three main jurists of the
Buwayhid period wrote on legal methodol-

99 Ali al-'Amili, al-Durr al-manthur, 2: 183; Zayn al-Din al-'Amili, al-Rawdah al-bahiyah, 3: 65.
100 al-Karaki, Hidayat al-abrar, 10.
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ogy and adopted a number of Sunni legal concepts, yet were indeed Akhbaris. They emphasize that while
these jurists engaged in debate with the Sunnis on legal topics, they used rational methods only for the sake
of argument with their opponents. According to the Akhbaris, the prominent jurists of Buwayhid Baghdad
followed the principle that the most effective means of debate is to use the opponent's own assumptions to
prove him wrongin this way he is forced to admit defeatwhile they did not accept these proofs as valid
themselves.101 Al-Hurr al-'Amili claims that al-Sharif al-Murtada and al-Shaykh al-Tusi actually wrote
their workshe mentions 'Uddat al-usul specificallyto refute usul al-fiqh rather than to validate it. Similarly,
the Akhbaris interpret the adoption of the legal principle of consensus by the Shiite jurists of the Buwayhid
period as mere window-dressing. Of course, the Akhbaris themselves reject both the consensus of the
Muslims and the consensus of the Shiites as invalid principles. Neither is an authoritative argument, and
neither is possible to ascertain. They hold that al-Murtada and al-Tusi did not actually accept these
principles themselves but adopted them only for use in debate against the Sunnis. These two jurists
supposedly cited ijma' al-ta'ifah as a proof frequently in their works simply because they were continually
arguing against Sunni opponents, and not because it was a valid principle in itself.102

This assessment of the Buwayhid jurists ignores several important aspects. Al-Shaykh al-Mufid, al-Sharif
al-Murtada, and al-Shaykh al-Tusi were clearly usulis in the basic sense that they wrote works on usul al-
fiqh, outlining a method of legal interpretation. They rejected qiyas and ijtihad, but they were using the term
ijtihad in the narrow sense of mere speculation or personal opinion, while nevertheless upholding the ability
of the jurist to arrive at a legal ruling from sacred texts through rational methods of derivation. Al-Tusi
even lists the four dalils or types of evidence used for legal argument as the Koran (al-kitab), tradition (al-
sunnah), consensus (al-ijma'), and reason (dalil al-'aql), which of course goes against the Akhbaris' claims by
including consensus and reason as sources of law. They termed themselves fuqaha' and usuliyun and
differentiated between themselves and ashab al-hadith, the equivalent of the later Akhbaris.103 They
supported the authority of the jurists in particular to act as authorities for the Shiite believer, and, in clear
contrast with the Akhbaris, denied this right to hadith experts, whom they considered mere copyists.

While it is true that the principle of consensus adopted by the Buwayhid jurists was used extensively in and
was shaped by debate with the Sunnis, it is

101 al-Karaki, Hidayat al-abrar, 151, 233; al-Hurr al-'Amili, al-Fawa'id al-tusiyah, 235-36, 339-40.
102 al-Hurr al-'Amili, al-Fawa'id al-tusiyah, 235-36, 433, 439; al-Jaza'iri, Zahr al-rabi', 71; al-Karaki,
Hidayat al-abrar, 99, 150, 261.
103 al-Tusi, 'Uddat al-usul, 120-21 See also 52, 254.
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unlikely that these jurists held consensusas they explained itto be invalid. They used the concept of
consensus quite often in arguing not only against Sunnis but also against Shiite opponents; on this basis, they
differentiated between a variety of opinions held by the Shiites themselves.104 The later Akhbaris' claim that
consensus was not an integral part of Shiite jurisprudence at this time ignores the importance al-Sharif al-
Murtada and al-Shaykh al-Tusi in particular assign to it. The theory that the consensus of the jurists
indicates where the opinion of the imam lies conflicts with the Akhbaris' statement that the consensus was of
no consequence. The Akhbaris also ignored the crucial implication of the adoption of consensus, which
places the Shiite legal tradition within the Sunni madhhab system and allows it to claim status as an
authentic legal madhhab parallel to those of the Sunnis. The Akhbaris would place the main step in this
development much later, with the adoption of ijtihad by al-'Allamah al-Hilli.

In holding that the Twelver Shiite legal madhhab took recognizable, pseudo-Sunni form only with the
theories of al-'Allamah al-Hilli, the Akhbaris are wrong in an important sense. As mentioned above, al-
Astarabadi located the crucial feature of the pseudo-Sunni legal madhhab in the division of the Shiite
populace into mujtahids and muqallids. While it is true that al-Hilli was the first major figure in the Shiite
tradition to use this particular language, the division of the Shiite populace into laymen and qualified jurists
whom the laymen are required to consult existed long before the time of al-Hilli. As will be mentioned in the
next chapter, al-Sharif al-Murtada claims that the Shiites agree on the obligation of the layman to consult
the jurisconsult (wujub ruju' al-'ammi ila al-mufti).105 If this point is the pivotal feature of the legal madhhab
as established along Sunni lines, then it already existed in the eleventh century.

Conclusion

It would make no sense to express an opinion here concerning the main argument of the Akhbaris, that is, to
decide whether the religious authority of traditionists or the religious authority of jurists is actually more
authentic to Shiism. Even in monotheistic religious traditions that make strong arguments for monovalent
authority, a plurality of competing authorities has often existed. In the case of the Twelver Shiites, there is
little solid ground for arguing which system of authority is most authentic to pre-Occultation Shiism, for all
the historically possible typesthose of sufara' or representatives of the Imam, theologians, mystics, monarchs,
traditionists, or juristsinvolve a sig-

104 For many examples, see Muhammad b. al-Hasan al-Tusi, al-Istibsar fima ikhtalaf min al-akhbar, 4
vols, ed. Sayyid Hasan al-Kharsan (Beirut: Dar al-adwa', 1985).
105 al-Murtada, al-Dhari'ah, 2: 796-97.
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nificant change from the system of authority based on recourse to the imams themselves, and no one system
can be held a priori to follow logically from that which they represented. Historically, however, it is clear that
the jurists have won the competition for authority between the various groups. Their ascendancy has been
challenged seriously by the traditionists several times, but the latter were soundly defeated, first in the
twelfth and then again in the eighteenth century.

The Akhbari thinkers of the seventeenth century were not only competitors in the struggle for religious
authority within Twelver Shiism but also revisionist historians of the Twelver Shiite legal tradition. They
examined the history of Twelver Shiite jurisprudence with reference to that of Sunni jurisprudence and
concluded that there had been enormous Sunni influence on the Shiite tradition. They noted the close
historical connection between the Twelver Shiite and Shafi'i legal madhhabs and posited Sunni influence on
the development of Twelver Shiite law. They identified some of the major figures in the Shiite tradition who
incorporated Sunni legal concepts and methods into Shiite jurisprudence, including al-'Allamah al-Hilli, al-
Shahid al-Awwal, and al-Shahid al-Thani. In some cases, they identified specific works of these jurists as
deriving from Sunni legal scholarship. They recognized that the Shiites were latecomers to the Islamic
system of legal madhhabs and that the Twelver madhhab as it existed in their time had developed in large
part as a result of prolonged contact and debate with the Sunnis. Their polemical goals notwithstanding, the
Akhbaris' analysis of Twelver Shiite legal history is fairly accurate on these important points.
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6
A Comparison of the Sunni and the Twelver Shiite Madhhabs

"The jurisconsult, in the Muslim community, stands in the place of the Prophet."
Ibrahim b. Musa al-Shatibi (d. 790/1388)

"The jurists...are the successors of the Chosen Messenger...and custodians of the way of the saved sect among
the Muslim community."1
Muhammad Baqir al-Bihbihani (d. 1205/1791)

Although the degree of acceptance the Twelver Shiite legal madhhab has encountered in Sunni circles has
varied widely, it is evident that the Twelvers have produced and maintained a vigorous Islamic legal
tradition in a form largely compatible with the legal system of the Sunni majority. Modern scholarship,
however, has not brought out fully the fundamental similarities between the Sunni and Shiite madhhabs, and
tends rather to emphasize the qualities or features of the Shiite legal system which purportedly set it apart
from that of the Sunnis. Points of similarity include such major constituent elements of the madhhab as the
conception and justification of the jurists' religious authority, the curriculum a scholar follows in order to
gain recognition as a competent jurist, and the license he receives recognizing his competence and authority.
The claim to ijtihad, commonly believed to distinguish modern Twelver Shiite jurists from their Sunni
counterparts, cannot be said to characterize the Shiite legal system alone. Nor can the hierarchy evident in
modern Twelver Shiite legal institutions be labeled an exclusively Shiite phenomenon. Taken with a broad
historical perspective, the following remarks look beyond differences in termi-

1 al-Bihbihani, Risalat al-akhbar wa'l-ijtihad, 9.
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was not a blind adoption or servile imitation of Sunni concepts and methods. Concepts needed to be adapted
to suit Shiite tradition and doctrine, and there always remained a tension between the goal of acceptance
within the majority and the idea that Shiites were actually a chosen community, favored with special access
to God's guidance. The Twelver Akhbaris rejected Sunni legal consensus, holding instead to a system based
more closely on the scripture itself that shunned rationalist methods and rejected the authority of the jurists.
They thus opted to deviate from the Sunni majority, the third response. Though they would deny that
religious authority could be located anywhere but in the sacred text itself, their program implied that Shiite
scholars could serve as guides for the believers to consult, but in their capacity as hadith experts and not as
rationalist jurists. While in the first three Islamic centuries, Shiites generally expressed their attitudes
toward the majority community through their theory of the imamate, by the late tenth century they felt the
need to do so also through the science of jurisprudence. The point is not that any one of the attitudes
expressed toward the majority community in these responses was new, but that existing attitudes had to be
expressed in new ways, in terms of the consensus, because of profound changes in the nature of religious
authority and institutions which had taken place within the Sunni community.

This reading of the history of Shiite jurisprudence provides some indication of the extent to which the
consolidation of the Sunni madhhabs controlled the subsequent history of Islamic religious doctrine and
institutions not only within the Sunni community but also within the most prominent marginal or minority
Islamic groups such as the Shiites and the Kharijis. Examination of the Twelver Shiite tradition shows how
the legal system functioned over the long run to create a large degree of similarity between disparate Islamic
groups. The Sunni legal system and the theory of consensus on which it was based set the ground rules for
marginal sects' negotiation of their identity and place with respect to Islamic legal orthodoxy and the
international system of legal education in the Muslim world. Within this framework, the Twelver Shiite
jurists developed legal and educational institutions that differ in relatively minor respects from those of the
four Sunni madhhabs.

While this study employs many theories and concepts native to Islamic intellectual tradition and examined in
Orientalist scholarship, including takfir (declaration of unbelief), and taqiyah (dissimulation), and appeals to
concepts familiar from Christian and general religious history, such as orthodoxy and heresy, it also draws
on the theory of stigma proposed by Erving Goffman in Stigma: Notes on the Management of Spoiled Identity,
first published in 1963.58

58 Erving Goffman, Stigma (New York: Simon and Schuster, 1986).
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nology and attempt to show the fundamental theoretical and structural similarities between the Twelver
Shiite and the premodern Sunni legal madhhabs.

The Authority of the Jurists

A prevalent misconception concerning the Shiite legal system is that the exclusive authority of the Shiite
jurists was not established until quite recently, even as late as the nineteenth century. Denis MacEoin claims
that the location of charismatic authority in the senior Shiite jurists dates back to the work of Muhammad
Baqir al-Bihbihani and his students in the late eighteenth century.2 Arjomand's characterization of the rise
of juristic authority in Twelver Shiism reflects a more thorough grasp of the development of Shiite legal
theory, but still places the crucial development of a clearly defined split between the jurist and layman in the
nineteenth century:

the Shi'ite norms of the juristic authority of the specialist in religious learning . . . emerge with the
rise of the Shi'ite science of jurisprudence (Usul al-fiqh) in the eleventh century and assumes its final
form in the division of the Shi'ite community into mujtahid (jurist) and muqallid (follower) in the
nineteenth century.3

While it may be true that the institution of marji'al-taqlidsee the discussion belowdid not take recognizable
shape until the nineteenth century, the location of religious authority among senior jurists and the division
of the Shiite community into jurists and laymen is nearly as old as the Twelver Shiite legal madhhab itself.
Al-Astarabadi's al-Fawa'id al-madaniyah shows that the division of the Shiite community into mujtahid and
muqallid was well established by his own time, the early seventeenth century, and his claim that the division
was instituted by al-'Allamah al-Hilli would date its beginning to the fourteenth century. The Akhbari
challenge of the authority of the mujtahids in the seventeenth and eighteenth centuries does not negate the
evidence that their authority had been established long before. Already in the sixth/twelfth century, Ibn
Zuhrah al-Halabi (d. 585/1189-90) argues against an unnamed Shiite opponent who claims that the Shiite
layman must consult a mufti and perform his religious obligations according to the mufti's opinion (wujub ruju'
al-'ammi ila 'l-mufti wa 'l-'amal bi-qawlih) and that this is the unanimous consensus of Shiite jurists (ijma' al-
ta'ifah).4

Since the late tenth century, it was generally held by prominent Shiite ju-

2 Denis MacEoin, "Orthodoxy and Heterodoxy in Nineteenth-Century Shi'ism," JAOS, 110 (1990):
323-29, esp. 326; see also idem, "Changes in Charismatic Authority in Qajar Shi'ism," in Qajar Iran,
ed. E. Bosworth and C. Hillenbrand (Edinburgh: Edinburgh University Press, 1983), 148-76.
3 Arjomand, Shadow of God, 14.
4 Ibn Zuhrah al-Halabi Hamzah b. 'Ali, Ghunyat al-nuzu', 486.
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ristsif not accepted by all Shiitesthat scholars, and jurists in particular, should be the ones to take over the
essential functions of the imam during the Occultation. Muhammad b. Mas'ud al-'Ayyashi al-Samarqandi,
author of a famous commentary on the Koran, lived during the tenth century and wrote a work entitled
Kitab fard ta'at al-'ulama' ("The Book on the Obligation of Obedience to the Scholars").5 The title does not
specify which particular group of scholars al-'Ayyashi intends, whether jurists, theologians, or hadith
experts, but it nevertheless implies that religious authority once located specifically in the imam had been
delegated to the scholars as a group. Many modern investigators, convinced that the power of the Shiite
jurists in modern Iranian history is a recent phenomenon, imagine that such claims did not arise until quite
recently in Shiism. They also draw support from the Shiite rejection of the term ijtihad before the thirteenth
century. Nevertheless, important evidence sets the establishment of the Shiite jurists as a dominant if not
exclusive authoritative group within the community at a date contemporary with the rise of the Shiite
science of jurisprudence in the Buwayhid period.

With the works of al-Sharif al-Murtada and al-Shaykh al-Tusi, an important change entered into the
system of legal authority. Al-Tusi makes it clear that Shiite jurists are exclusively responsible for performing
legal functions in the absence of the imam. He states in al-Nihayah concerning the position of judge:
"judging between litigants is only permissible for someone to whom the legitimate ruler [i.e., the imam] has
granted permission to do so. The Imams have entrusted this task to the jurists among their followers during
such time as they are not able to exercise it in person." Furthermore, the expertise of the jurist derives from
his study of jurisprudence and not from his knowledge of hadith. In the introduction to 'Uddat al-usul, al-
Tusi reports that it was especially necessary to write on the science of jurisprudence, "because the religious
law in its entirety is based on it" (li'anna 'sh-shari'ata kullaha mabniyatun 'alayh).6 If the discipline of usul al-
fiqh is the exclusive basis of the shari'ah, then religious authority belongs to those skilled in jurisprudence.

Al-Tusi provides a clear picture of juristic authority in the section on the jurisconsult (mufti) and the layman
(mustafti) in 'Uddat al-usul. It is legal expertise which gives the scholar the right to issue legal responsa;
without that specific expertise, one cannot answer legal questions with authority. The requirements he lists
for the qualified legal scholar essentially recapitulate the contents of his work on usul al-fiqhand therefore,
roughly, that of Sunni works in the same field. In addition to basic theology, the jurist must know the
Arabic language, syntax, and semantics. He must understand the text of the

5 al-Najashi, Kitab al-rijal, 272; Ibn Shahrashub, Ma'alim al-'ulama', 89.
6 Muhammad b. al-Hasan al-Tusi, al-Nihdyah fi mujarrad al-fiqh wa'l-fatawa (Tehran, 1963), 304; idem,
'Uddat al-usul, 2.
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Koran, its literal and figurative meanings, abrogating and abrogated passages, general and specific passages,
and unrestricted and restricted passages.7 Al-Sharif al-Murtada's similar discussion, though not as explicitly
linked to the standard chapters of usul al-fiqh works, holds that the jurist must know fundamental theology,
the Koran, hadith, and Arabic grammar and lexicography to that extent which enables him to arrive at
answers for cases coming to his attention.8 Both scholars hold that one does not need to have expertise in
legal analogy (qiyas) and speculative opinion (ijtihad), as most Sunni jurists claim. They use ijtihad here,
though, not to refer to legal expertisethose tools the knowledge of which enables one to grant legal
opinionsbut rather to a specific mode of analysisspeculationwhich they reject as ineffective and
impermissible as a method for discovery of the law. Conversely, it is clear that they believe the acquisition of
legal expertise, also termed ijtihad in contemporary Sunni legal texts, grants the scholar in question religious
authority which he may exercise in practical terms by granting opinions to laymen. Al-Muhaqqiq al-Hilli
makes this point in his work Ma'arij al-usul, where he states that ijtihad, ''in the customary usage of the
jurists, is the expense of effort to derive legal rules.... If one were to state, 'In this case, then Imami [jurists]
are mujtahids (min ahl al-ijtihad),' I would respond, 'This is true, but it risks giving a false impression, in
view of the fact that qiyas is one of the parts of ijtihad. If qiyas is ruled out, then we are mujtahids, expending
effort to derive legal rules through speculative methods which do not include qiyas.'"9

The authority to grant legal opinions is not portrayed as completely exclusive in al-Tusi's text, though it
becomes so in later Shiite texts on legal methodology, which may be seen in al-Tusi's statement that laymen
fall into two separate categories, those who are able to perform the legal reasoning necessary for the case at
hand and those who are not. Those who are capable of legal deduction cannot adopt the opinion of a jurist,
while those who are incapable may do so.10 This distinction tends to blur the division between jurists and
laymen, in contrast with later Shiite jurists such as al-'Allamah al-Hilli who assert, in agreement with many
Sunni jurists, that one is either muqallid, a layman obligated to consult a jurist, or muqallad, a legal
authoritythere is no third option.

Al-Tusi also appears to soften the claim of authority for the jurists in his presentation by granting that it is
permissible (yajuz) rather than obligatory for the layman to resort to the jurist for a legal opinion. This
statement, however, does not necessarily imply rejection of the exclusive authority of the jurists. A

7 al-Tusi, 'Uddat al-usul, 292-93.
8 al-Murtada, al-Dhari'ah, 2: 800.
9 Najm al-Din Ja'far al-Hilli, Ma'arij al-usul, 179-80.
10 al-Tusi, 'Uddat al-usul, 293.
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major concern behind treatment of this particular question in both Sunni and Shiite texts on jurisprudence
was to argue against the view that no responsible believer could ever perform taqlid or adopt the opinions of
others in matters of religion. Many philosophical theologians claimed that the layman has to know and
understand the reasoning behind all his essential opinions on the faith and cannot simply adopt the opinion
of a scholar, just as one cannot accept others' opinions blindly on matters of rational inquiry. This issue is
clearly important in al-Tusi's text, for he attributes the strict prohibition of taqlid to the Baghdadi Mu'tazili
theologians in the same passage. In contrast, he records that the Basri Mu'tazili theologians and all Muslim
jurists (al-fuqaha' bi-asrihim) assert that it is permissible to consult qualified jurists and adopt their opinions
on matters of the law, though not on matters of fundamental theological doctrine. Many Sunni texts on
jurisprudence use the same language, asserting that it is permissible for the layman to adopt a jurist's
opinions on the points of law, in contradistinction to basic theology (usul al-din), where it is not permissible
to adopt anyone else's opinion.11 Al-'Allamah al-Hilli, who clearly upholds the exclusive authority of the
jurists, states in one passage of his Tahdhib al-wusul, "The truth is that it is permissible for the layman to
follow (a jurist's opinion) concerning the points of law, against the Mu'tazilah of Baghdad." In another
passage, however, he states quite clearly, "The layman must follow (a jurist's opinion) if he is not able to
perform ijtihad."12 Such passages are not intended to contradict one another. It is therefore entirely possible
that al-Tusi supported the exclusive authority of the jurists despite his saying it is permissiblenot
obligatoryfor the layman to consult a legal expert.

Al-Sharif al-Murtada makes a stronger statement in the section on jurisconsult and the layman in al-
Dhari'ah ila usul al-shari'ah, implying that the authority of the jurists was indeed exclusive. He asserts that
there is no disagreement within the Muslim community concerning the necessity of the layman's
consultation of the jurisconsult (wujub ruju' al-'ammi ila 'l-mufti). Similarly, in Jawabat al-mas'il al-rassiyah
al-ula, he reports that the layman is obligated to petition for legal opinions.13 There is no room for doubt
concerning his intention and probably that of al-Tusi as well. The dichotomy between the jurist and the
layman that Arjomand places in the nineteenth century and al-Astarabadi considers an innovation on the
part of al-'Allamah al-Hilli existed already in the early eleventh century. Al-Sharif al-Murtada and al-Tusi
clearly assign the Shiite layman a position with respect to the Shiite jurist quite similar to that of the Sunni
layman with respect to the Sunni jurist. By stress-

11 al-Basri, al-Mu'tamad, 2: 360-63; al-Khatib al-Baghdadi, Kitab al-faqih wa'l-mutafaqqih, 2: 66-68.
12 Ibn al-Mutahhar al-Hilli, Tahdhib al-wusul, 103, 105.
13 al-Murtada, al-Dhari'ah, 2: 796-97; idem, Rasa'il, 2: 322.
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ing the requirements for the granting of legal opinions, they make a claim of authority for the Shiite jurists
parallel to those made by the Sunni jurists. As far as extant sources indicate, this idea was introduced by al-
Sharif al-Murtada and al-Shaykh al-Tusi. The extant abridgment of al-Shaykh al-Mufid's work on
jurisprudence, for example, does not include a section on the jurisconsult and the layman or any other
statements justifying the authority of the jurists.

The institution of the legal madhhab is based on the conception that the jurists, a distinct class of religious
professionals, enjoy an exclusive right to engage in the elaboration of Islamic law, thereby exerting a
dominant influence on the interpretation of religion and sacred text. Both Sunnis and Shiites agree on this
point, despite the implications of some modern studies. It is often claimed that the extensive authority of the
jurists is primarily a Shiite phenomenon which reflects the authoritarian nature of Shiism, in
constradistinction to Sunni Islam. Many statements in Sunni legal texts upholding the exclusive right of
jurists to serve as religious guides for laymen show that it is not the case: Al-Khatib al-Baghdadi reports
that he who is incapable of ijtihad is obligated to adopt the opinion of a jurist, just as a blind man must
consult someone who can see in order to pray in the right direction. Al-Ghazali holds that the layman is
obligated to seek out legal opinions and to follow the dictates of the scholars. According to al-Amidi, the
layman and all those who do not have the full ability to perform ijtihad, even though they might be
accomplished scholars in some legal and ancillary fields, must follow the legal opinions of a mujtahid. Al-
Shatibi goes so far as to claim that with respect to the contemporary Muslim community, the jurisconsult
stands in place of the Prophet (al-mufti qa'imun fi 'l-ummati maqama'n-nabi).14 These Sunni theorists clearly
support the exclusive authority of fully qualified jurists; such claims are not characteristic of Shiism alone.

Scriptural Justification of the Jurists' Authority

By the sixteenth century, the authority of the Shiite jurists had become enshrined in the theory of general
delegation, according to which the prerogative to decide legal issues was delegated to a "general
representative" (na'ib 'amm) of the imam. As the theory developed, this "general representative" had to be a
mujtahid. According to Calder, the first scholar to use this specific term was al-Shahid al-Thani, although it
was prefigured in the work of 'Ali b. 'Abd al-'Ali al-Karaki (d. 940/1534).15 Both jurists based this theory
on a scriptural text, the hadith termed the maqbulah, "acceptable tradition," of 'Umar b.

14 al-Khatib al-Baghdadi, Kitab al-faqih wa'l-mutafaqqih, 2: 68; al-Ghazali, al-Mustasfa, 2: 389; al-
Amidi, al-Ihkam, 4: 198; Ibrahim b. Musa al-Shatibi, al-Muwafaqat fi usul al-shari'ah, 4 vols. (Beirut:
Dar al-Kutub al-'ilmiyah, 1991), 4: 178-79.
15 Calder, "Structure of Authority," esp. chapter 4, "The Judicial Delegation," 66-107.
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Hanzalah, recorded in al-Kulayni's al-Kafi, which states on the authority of Ja'far al-Sadiq, "Look to
someone among you who has transmitted our traditions and studied our rulings, distinguishing what we
declare lawful from what we declare forbidden, and accept him as a judge, for I have appointed him a
judge."16 Jurists since al-Shahid al-Thani have interpreted this hadith as granting legal authority to the
mujtahid alone, making him the general representative of the imam during the Occultation. Though this
authority is theoretically derivative, it gives the jurists a de facto monopoly over religious authority in the
Shiite community during the Occultation, when ordinary means of communication with the imam are cut
off.

Sunni jurists argue for their exclusive authority using similar interpretations of scriptural texts. One of the
most common of these authority texts is ayat al-umara' (Q 4:59), the Koranic text ati'u 'Llaha wa-ati'u 'r-
rasula wa-uli 'l-amri minkum, "Obey God, and obey the Prophet and those of you who have authority," which
has been used to justify the authority of a variety of groups, including the Sunni caliphs, the Shiite imams,
monarchs, and mystics, in addition to the jurists. Al-Khatib al-Baghdadi (d. 463/1071) asserts that the term
ulu al-amr minkum, "those of you who have authority" or "those of you who are in charge," in this verse
designates the jurists (fuqaha') in particular. Al-Shatibi claims that ulu al-amr refers to muftis.17 Another
common authority text is the well-known hadith al-'ulama'u warathatu 'l-anbiya', "The scholars are the heirs
of the prophets"; jurists claim that the term 'ulama', "scholars,'' here refers to them in particular.18 Ibn al-
Hajib cites the Koranic verse fa-s'alu ahla 'dh-dhikri in kuntum la ta'lamun, "Then ask the people of
knowledge, if you do not know" (Q 16:43, 21:7), to support the legal authority of the mujtahids, and
interprets ahl al-dhikr, "the people of knowledge," as referring to mujtahids in particular. Al-Amidi cites the
same verse in reference to jurists.19 The Sunni jurists used these texts to claim and legitimate their exclusive
religious authority.

Both Sunnis and Shiites cite scriptural authority texts as theoretical justifications for the exclusive authority
of the jurists, interpreting them in closely parallel fashion. The main difference is that whereas the Sunnis
present their exclusive authority as deriving directly from prophetic authority, the Shiite jurists present their
exclusive authority as deriving from prophetic authority through the intermediate authority of the imams.
Historically, Shiites have in-

16 al-Kulayni, al-Kafi, 7: 412.
17 al-Khatib al-Baghdadi, Kitab al-faqih wa'l-mutafaqqih, 1: 27-28; al-Shatibi, al-Muwafaqat, 4: 179.
18 al-Khatib al-Baghdadi, Kitab al-faqih wa'l-mutafaqqih, 1: 17.
19Ibn al-Hajib, Mukhtasar muntaha al-sul, 2 vols. (Cairo: Maktabat al-kulliyat al-azhariyah, 1983), 2:
306; al-Amidi, al-Ihkam, 4: 198.
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terpreted the specific authority texts cited by Sunni jurists as arguments for their own authority as proofs of
the authority of the imams or ahl al-bayt. Shiite exegeses of ayat al-umara' (Q 4:59) and fa-s'alu ahla dh-
dhikri in kuntum la ta'lamun (Q 16:43) consistently maintain that ulu al-amr and ahl al-dhikr are the Shiite
imams. Writing in the mid-tenth century, the Twelver Shiite Ibn Abi Zaynab al-Nu'mani cites both these
verses as referring to the imams specifically. Al-Qadi al-Nu'man holds that the Fatimid caliphs represent
both ulu al-amr and ahl al-dhikr, although according to Sunnis, they are either jurists (fuqaha') or
commanders of military detachments (umara' al-saraya), taken to refer to princes (umara') or kings (salatin).
Al-Shaykh al-Tusi and al-Fadl al-Tabrisi (d. 548/1153) report in their Koranic exegeses that ulu al-amr are
the imams and that the opinions that this term refers to rulers (umara') or scholars ('ulama') are incorrect.20
These interpretations establish that the authority of the imams derives from the Prophet's authority. The
hadith of Ibn Hanzalah serves, in the view of Shiite jurists since the sixteenth century at the latest, to show
that the authority of Shiite jurists derives in turn from the authority of the imams.

Nevertheless, some extreme expressions of the jurists' authority within Shiism seem to bypass the authority
of the imams. Al-Muhaqqiq al-Hilli declares that jurists are the heirs of the prophets.21 The sixteenth-
century jurist Husayn b. al-Hasan al-Karaki (d. 1001/1592-93) refers to himself as heir of the prophets.22
Writing in the eighteenth century, Sayyid Dildar 'Ali b. Muhammad al-Laknawi (d. 1235/1820) claims that
Shiite jurists are the heirs of the prophets.23 Muhammad Baqir al-Bihbihani even refers to the jurists as the
caliphs or successors (khulafa') of the Prophet and describes their authority in the following manner: "The
jurists . . . are the successors of the Chosen Messenger, guardians of the Chaste Ones' orphans, cut off from
them by occultation and concealment, treasurers of the precious faith after the Prophet and the Imams, and
custodians of the way of the saved sect among the Muslim community."24 The modern Iranian scholar al-
Muntaziri interprets a number of well-known authority texts, including the hadith al-'ulama'u warathatu 'l-
anbiya' and ayat al-umara' (Q 4:59), as referring specifically to the jurists, even though, as we have just seen,
in the Shiite tradition they have regularly been

20 Ibn Abi Zaynab Muhammad b. Ibrahim b. Ja'far al-Nu'mani, al-Ghaybah (Beirut: Mu'assasat al-
a'lami li 'l-matbu'at, 1983), 29; al-Qadi al-Nu'man, Ikhtilaf usul al-madhahib, 26-27; Muhammad b.
al-Hasan al-Tusi, al-Tibyan fi tafsir al-qur'an, 10 vols. (Beirut and Najaf, 1972), 3: 236-37; Abu 'All al-
Fadl b. al-Hasan al-Tabrisi, Majma' al-bayan, 10 vols. (Beirut: Dar al-ma'rifah, 1986), 3: 100.
21 Najm al-Din al-Hilli, al-Mu'tabar, cited in Calder, "Structure of Authority," 186.
22 Iskandar Beg Munshi, Tarikh-i 'alam-ara-yi 'abbasi, 1: 123, 145, 213-15.
23 Sayyid Dildar 'Ali b. Muhammad al-Laknawi, Asas al-usul (Bombay: Matba'ah-yi muhammadiyah,
1848), 3.
24 al-Bihbihani, Risalat al-akhbar wa'l-ijtihad, 9.
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taken to refer to the imams.25 Even ignoring such claims as these last ones, the system justified by the Shiite
jurists' claims of authority is parallel, in practical terms, to the Sunni system, given the twelfth imam's
Occultation. The difference between the two is that an additional theoretical step is necessary in order to
connect the will of God with the normative pronouncements of an exclusive body of religious specialists. For
Sunnis, religious authority is transmitted from the realm of the supernatural to the jurists through the
Prophet; for the Shiites, religious authority is transmitted from the realm of the supernatural through the
Prophet to the imams and through them to the jurists.

The Curriculum of Legal Study

Modern Shiite scholars acquire recognition as competent jurists through completion of a highly structured
legal education at one of the main Shiite centers of learningin modern terminology, hawzah 'ilmiyah. The
most important of these centers in our own time are at Najaf in Iraq and Qum in Iran. Muhsin al-Amin (d.
1371/1952), a Shiite scholar from Jabal 'Amil who studied in Najaf between 1308/1890-91 and 1319/1901,
gives one of the most detailed available descriptions of the course of study followed in this traditional
system.26 As it developed over the centuries and was instituted in Najaf and Qum, the curriculum has three
main stages. The first is called the muqaddimat or "propaedeutic sciences," and includes the study of Arabic
syntax and morphology, rhetoric, and logic. The second stage, called dars al-sutuh or al-dars al-sathi, "study
of legal texts," consists of a graded course of standard fiqh and usul al-fiqh textbooks. According to Muhsin
al-Amin, it takes about seven and a half years of continuous study to complete the first two stages of the
curriculum. The third and final stage, termed dars al-kharij, ''extra-textual study," or al-dars al-istidlali,
"study of the derivation of legal rules," involves the study of fiqh and usul al-fiqh, concentrating on the
process by which rulings on individual points of law are derived. Study at this level follows the lectures of a
leading law professor rather than set texts. According to Muhsin al-Amin, this stage takes about five years.
The complete course of study therefore takes

25 Ayat Allah al-'Uzma al-Muntaziri, Dirasat fi wilayat al-faqih wa-fiqh al-dawlah al-islamiyah, 2 vols.
(Qum: Maktab al-i'lam al-islami, 1988), 1: 425-92.
26 al-Amin, Khitat Jabal 'Amil, 186-89; idem, A'yan al-Shi'ah, 10: 352. I have chosen to present Muhsin
al-Amin's account of the curriculum rather than more recent accounts because his is presumably closer
to the system as it existed in the preceding centuries. The curriculum at the center of learning in Qum
follows the same outlines as that used in Najaf, for when 'Abd al-Karim al-Ha'iri founded the center
there in 1922, he consciously based the curriculum on that of Najaf. This approach was only logical, for
Najaf was the unquestioned world center of Shiite legal study at the time, and al-Ha'iri and the other
leading Iranian jurists of his day had all studied there. For other descriptions, see Muhammad Sharif
Razi, Ganjinah-yi danishmandan, 7 vols. (Tehran, 1973), 1: 154-97; Fischer, Iran, 247-51; Roy
Mottahedeh, Mantle of the Prophet, passim.
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about twelve and a half years, though, al-Amin observes, the time required to complete it depends on the
ability and application of the student.27

I. The Propaedeutic Sciences (al-Muqaddimat)

After memorizing the Koran and learning how to write, the student begins the first stage of the standard
curriculum, that of the muqaddimat, which includes Arabic syntax and morphology, rhetoric, and logic.

A. Arabic Grammar, including Syntax and Morphology First, the student studies a graded series of
works on Arabic grammar.

1. al-Ajrumiyah (or al-Ajurrumiyah), a short text on syntax by Ibn Ajurrum (d. 723/1323). The student
must memorize the text of this work and memorize the explication of its examples.

2. Qatr al-nada wa-ball al-sada and its commentary, both by Ibn Hisham al-Ansari (d. 761/1360)

At the same time, the student begins to study Sa'd al-Din al-Taftazani's (d. 792/1390) commentary on
Kitab al-tasrif, by 'Izz al-Din al-Zanjani (fl. 625/1257), on morphology.

3. The Alfiyah of Ibn Malik (d. 672/1274), with the commentary of his son Badr al-Din (d. 686/1287),
is read for syntax only and not morphology.

For morphology, the student reads concurrently the commentary of al-Jaribirdi (d. 746/1345) or al-
Nizam al-Nisaburi (d. ca. 710/1310) on al-Shafiyah by Ibn al-Hajib (d. 646/1249).

4. Mughni al-labib by Ibn Hisham al-Ansari. The student reads only the mufradat, the first section of
the work, which treats the Arabic particles in alphabetical order.

B. Rhetoric and Logic

1. On rhetoric, the student reads al-Mutawwal by Sa'd al-Din al-Taftazani, which is his longer
commentary on the abridgment, al-Talkhis, by al-Khatib al-Qazwini (d. 739/1338) of Miftah al-'ulum,
by al-Sakkaki (d. 626/1229). Some students read al-Mukhtasar, al-Taftazani's shorter commentary on
the same work, rather than al-Mutawwal.

2. The student begins to study logic along with rhetoric. He reads the hashiyah, gloss or marginal
commentary, of Mulla 'Abd Allah b. Husayn al-Yazdi (d. 981/1573-74) on Tahdhib al-mantiq by Sa'd
al-Din al-Taftazani.

3. The student also reads Sharh al-shamsiyah, a commentary by Qutb al-Din al-Razi (d. 766/1365) on
the treatise on logic of 'Ali b. 'Umar al-Katibi al-Qazwini (d. 693/1274). Rarely, Sharh al-matali', a
commentary on the work of 'Adud al-Din al-Iji (d. 756/1355), is read in addition.

27 al-Amin, Khitat Jabal 'Amil, 191.
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II. Standard Legal Texts (Dars al-Sutuh)

The student is now ready to begin the study of law. He studies fiqh and usul al-fiqh simultaneously, both by
gradations. The emphasis, if one judges by Muhsin al-Amin's presentation, is on usul al-fiqh, just as the
emphasis in the study of grammar is on syntax rather than morphology.

1. The student first reads Ma'alim al-usul by Hasan b. Zayn al-Din al'Amili (d. 1011/1602). At the
same time, the student reads some fiqh in Shara'i' al-islam by al-Muhaqqiq al-Hilli (d. 676/1276), but
does not study the derivation of the legal rulings given therein.

2. Next, the student reads al-Qawanin on usul al-fiqh, by Mirza Abu al-Qasim al-Qummi (d.
1231/1816). During Muhsin al-Amin's lifetime, Kifayat al-usul by Mulla Kazim al-Khurasani (d.
1329/1911) began to replace al-Qawanin. Along with al-Qawanin, the student reads Sharh al-lum'ah by
al-Shahid al-Thani (d. 965/1558) on fiqh.

3. The last usul al-fiqh text read before continuing on to dars al-kharij is al-Rasa'il, also known as
Fara'id al-usul, by al-Shaykh Murtada al-Ansari (d. 1281/1864). At the same time, Murtada al-
Ansari's work Riyad al-masa'il on fiqh or his books on taharah and salat are also read.

III. The Open Lecture Course (Dars al-Kharij)

After completing the second level, the prospective scholar continues to study fiqh and usul al-fiqh in depth,
attending the lectures of the top scholars at the center of learning. The lectures are not based on specific
textbooks, hence the term kharij, meaning "outside" of books, or extratextual,28 though the students use a
number of standard legal works as supplementary reference material. In al-Amin's presentation, there are
two regular lectures the student attends, one on fiqh and the other on usul al-fiqh. (Al-Amin studied fiqh
under Agha Rida b. Muhammad Hadi al-Hamadhani (d. 1322/1904) and usul al-fiqh under Mulla Kazim al-
Khurasani (d. 1329/ 1911), author of Kifayat al-usul.) In this stage, the professor lectures from his notes,
presenting the opinions of earlier scholars on each subsequent question of law and discussing their
arguments. He then presents his own opinion, explaining its derivation and giving evidence for his position.
The students then present objections, and he answers them, entering into open debate. It usually takes
several years of lectures for the professor to go through the standard order of legal topics. The purpose of
this level of study is to teach the students to do legal research, to arrive at an independent legal ruling, and
to establish its soundness with adequate proofs.

28 See al-Amin, A'yan al-shi'ah, 10: 352.
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This theory is particularly applicable to Shiites, who have lived as a stigmatized minority dominated by a
potentially hostile majority in most areas of the Muslim world and during most periods of Muslim history.
Even in regions where Shiites constituted a majority or during periods when they held the reins of political
power, such as under Buwayhid rule in Iraq and Iran or in Iran since the establishment of the Safavid
Empire in the sixteenth century, the acute awareness of Shiism's minority status within a larger and
potentially hostile Sunni majority has colored the thinking of Shiite laymen and religious leaders alike. Even
in contemporary Iran, a nation at least 90 percent Shiite that is ruled after a fashion according to Shiite
Islamic law and run under the aegis of top Shiite jurists, many policies are set with the reaction of the
Muslim world's Sunni majority in mind.

Goffman's theory explains the strategies stigmatized groups are likely to adopt in their efforts to fit into a
social system dominated by the majority and thus provides considerable insight into the historical actions
and ideological choices not only of Shiite communities in general but also of Shiite religious scholars
throughout the centuries. Applying the theory of stigma to the development of Shiite law, one may explain
the major trends of Shiite jurisprudence as types of responses of a stigmatized group to a norm enforced by
the potentially hostile majority. In sociological terms, the Shiite scholars were subject to widespread
prejudice in an academic and social environment where adherence to Sunni Islam was the norm. The
normative expectations which the Shiite scholars did not in general meet were determined by the definition
of Sunni orthodoxy supported in that environment. In this situation, a number of strategies were open to the
Shiites in their attempts to live and interact in a society in which their true identities were discredited,
deprecated, or unacceptable.

This book includes seven chapters, of which this Introduction is the first. Chapter 2 discusses the system of
religious authority adopted by the classical Sunni jurists, especially between the ninth and the eleventh
centuries, showing how the concept of ijma', "consensus," anchored in the authority of the jurists as a
restricted category of religious professionals, came to define orthodoxy. Consequently, mukhalafat al-ijma',
"violation of consensus," constituted heresy or religious deviation according to this system of authority. The
subsequent development of Twelver Shiite jurisprudence may be analyzed as comprising three types of
historical response to the particular accusation that they violated consensus and were therefore heretical or
deviant. These reactions include conformance to consensus, discussed in chapter 3; adoption of consensus,
discussed in chapter 4; and rejection of consensus, discussed in chapter 5. Chapter 3 argues that Shiite
jurists often claimed to belong to the Shafi'i madhhab in order to participate in the Sunni system of legal
education. Chapter 4 treats Twelver Shiite attempts to participate in the Sunni system as equal part-
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While a detailed historical study of the Shiite legal curriculum has not been undertaken, it is clear that the
system of education just described goes back a number of centuries within the Shiite tradition. For example,
commentaries and anecdotes concerning education in the Safavid period indicate that a curriculum quite
similar to the one described existed. An idea of the educational curriculum followed in the seventeenth
century can be gained from the description of the works studied by Husayn b. 'Ali al-'Amili (d. 1078/1668), a
great-great-grandson of al-Shahid al-Thani who lived in Isfahan, the Safavid capital. His father and
teacher, 'Ali b. Muhammad al-'Amili (d. 1103/1692), recorded the works he studied before he died in
1078/1668 at the young age of twenty-one. This description may be dated precisely, and clearly represents
the curriculum followed by a young law student as opposed to a catalogue of works studied at different
periods over the course of a lifetime by a mature scholar. On grammar, Husayn studied the commentary on
al-Ajrumiyah, the commentary on Qatr al-nada, and the commentary on the Thousand Verses of Ibn Malik, all
with his father. He studied Mughni al-labib with another teacher. On rhetoric, he studied the Mukhtasar al-
talkhis and most of al-Mutawwal, both by al-Taftazani. On logic, he studied the commentary on al-Shamsiyah
and the commentary on al-Tajrid by Nasir al-Din al-Tusi. On law, he studied the Mukhtasar al-Nafi' and al-
Shara'i' by al-Muhaqqiq al-Hilli, al-Shahid al-Thani's commentary on al-Lum'ah, and al-Alfiyah by al-
Shahid al-Awwal on ritual prayer. On legal methodology, he studied the Ma 'alim al-din of his great-
grandfather Hasan b. Zayn al-Din al-'Amili. He also studied a smattering of mathematics, astronomy,
hadith, tafsir, and biographies of hadith transmitters.29 This curriculum of study, truncated by the youth's
untimely death, is strikingly similar to the curriculum described by Muhsin al-Amin above. The only major
difference between the two is the absence from the earlier account of the works of al-Qummi and al-Ansari,
which became part of the curriculum in the nineteenth century.

In its basic outlines, the contemporary Shiite legal curriculum probably dates back as early as the fourteenth
century. As Muhsin al-Amin points out, the usul al-fiqh text Ma 'alim al-din became part of the curriculum
relatively late; it took the place of al-'Allamah al-Hilli's Tahdhib al-wusulread with the commentary Munyat
al-labib of his nephew 'Amid al-Din al-A'rajiand the Mukhtasar of Ibn al-Hajib, read with the famous
commentary of 'Adud al-Din al-Iji.30 Ni'mat Allah al-Jaza'iri, for example, studied al-'Amidi's commentary
on Tahdhib al-wusul in a regular class at the Mansuriyah madrasah in Shiraz in the 1650s.31 The list
presented in chapter 3 of supercommentaries on

29 'Ali al-'Amili, al-Durr al-manthur, 2: 246-47.
30 al-Amin, Khitat Jabal 'Amil, 188.
31 Ni'mat Allah al-Jaza'iri, al-Anwar al-nu 'maniyah 4 vols. (Tabriz, 1954-59), 4: 309.
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al-'Adudi's commentary shows the extent to which it served as a standard textbook in Shiite circles until
throughout the seventeenth and eighteenth centuries. Similarly, al-Shahid al-Thani's commentary on al-
Shahid al-Awwal's al-Lum'ah al-dimashqiyah presumably replaced one of al-'Allamah al-Hilli's legal works
in the curriculum in the late sixteenth or early seventeenth century.

The Shiite legal curriculum closely resembles that followed by Sunni legal scholars in the late medieval
period. It is obvious that the main works studied by the Shiites on the propaedeutic sciencesArabic
grammar, rhetoric, and logicare all standard Sunni texts which date back to the thirteenth and fourteenth
centuries.32 A blending of traditional Shiite legal studies with the Sunni Iranian scholarly tradition during
the Safavid period may have played some role in fixing the Shiite legal curriculum in its present form,
particularly with regard to the science of logic. The pre-Safavid and largely Sunni scholarly tradition in
Iran was very strong in mathematics, astronomy, logic, and philosophy and boasted such great figures in
these fields as 'Adud al-Din al-Iji (d. 756/ 1355), Sa'd al-Din al-Taftazani (d. 791/1390), al-Sharif al-Jurjani
(d. 816/1413), and Jalal al-Din al-Dawwani (d. 907/1501). Ibn Khaldun (d. 808/1406) makes the point that
during his own period, the study of the rational sciences was most highly developed in Iran and
Transoxania, and he mentions al-Taftazani in particular as excelling in this field.33 In contrast, the more
traditionalist scholars in Arab regions, including Ibn Taymiyah (d. 728/1328) and Jalal al-Din al-Suyuti (d.
909/1505), did not think highly of the science of logic, holding that it was unnecessary for religious purposes
and even going so far as to state that it was forbidden.34 Moreover, the rational sciences were
underrepresented in pre-Safavid Shiite scholarship, which tended to concentrate on hadith and law. The
Sunni Iranian role in promoting the study of logic in the Shiite curriculum is suggested by the place assigned
in it to the hashiyah of Mulla 'Abd Allah al-Yazdi on Qutb al-Din al-Razi's famous treatise on logic. Al-
Yazdi was a sixteenth-century Iranian scholar who came directly out of the tradition of al-Dawwani and al-
Taftazani. In any case, these Sunni works on the muqaddimat were standard works in the late medieval
Sunni legal curricula and had been incorporated into the Shiite curriculum by the sixteenth century at the
latest.

32 Cf. the suggestion above in chapter 3 that Qutb al-Din al-Razi, the author of Sharh al-shamsiyah
on logic, was a Twelver Shiite passing as a Shafi'i.
33 Ibn Khaldun, The Muqaddimah, 3 vols., trans. Franz Rosenthal (New York: Pantheon Books, 1958), 3:
117.
34 See Taqi al-Din Ahmad Ibn Taymiyah's works Naqd al-mantiq ("The Destruction of Logic"), ed.
Muhammad b. 'Abd al-Razzaq Hamzah, Sulayman b. 'Abd al-Rahman al-Sani', and Muhammad Hamid
al-Fiqi (Cairo: Matba'at al-sunnah al-muhammadiyah, 1951) and al-Radd 'ala al-mantiqiyin ("The
Refutation of the Logicians"), ed. 'Abd al-Samad Sharaf al-Din al-Kutubi (Bombay: Matba'at al-
qayyimah, 1949). Al-Suyuti wrote a work entitled Sawn al-mantiq wa'l-kalam 'an fann al-mantiq wa'l-
kalam ("Defending Discourse and Speech from the Disciplines of Logic and Philosophical Theology") (in
his Kitab al-tahadduth bi-ni'mat Allah, 2: 106).
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A detailed historical study of Sunni legal curricula has yet to be completed. Makdisi has pointed out the
existence of three stages of legal study for the classical Islamic period, roughly between the tenth and the
thirteenth centuries. The first level included the study of the literary arts, which served as preparation for
the study of law and other fields. In the second level, the student concentrated on madhhab law, the accepted
legal doctrines of a particular school. Makdisi likens this level to undergraduate studies and finds that it
generally entailed a regular four-year program of study. In the third level of study, the student, now a sahib
or "fellow" of a law professor, concentrated on khilaf, the disputed questions of the law. Makdisi likens this
level to graduate studies.35 It is undoubtedly this madhhab/khilaf mode of organization of the legal
curriculum in the early medieval period that prompted Shiite jurists to write works on the law of the
madhhab and khilaf, such as al-Shaykh al-Tusi's al-Nihayah and al-Khilf and al-'Allamah al-Hilli's Muntaha
al-matlab fi tahqiq al-madhhab and Mukhtalaf al-shi'ah. This system differs markedly, however, from that
represented by the modern Shiite curriculum, particularly in its emphasis on the disputed points of law.

Sunni sources, such as al-Sakhawi's biographical work al-Daw' al-lami', show that a Shafi'i or Hanafi law
student in Cairo or Damascus in the fifteenth century would have followed a course of study quite similar to
the Shiite curriculum outlined above. The system still entailed three basic stages of study. After memorizing
the Koran, the student read a number of standard texts, memorizing and presenting them in order to obtain
a certificate in an oral exam. Both the exam itself and the certificate received were termed 'ard,
"presentation." He studied the introductory sciences, reading a number of the works still used in the Shiite
curriculum such as al-Ajrumiyah, Ibn Malik's Alfiyah, Ibn Hisham's Mughni al-labib, al-Taftazani's
Mukhtasar, and so on. At the next stage, that of concentration on the law itself, the student first studied the
standard texts, such as al-Nawawi's Minhaj al-talibin on Shafi'i law and al-Juwayni's Waraqat and the
Mukhtasar of Ibn al-Hajib on usul al-fiqh. As an advanced student or "fellow" (sahib) of a prominent law
professor, the student usually studied the professor's own commentary on one of the standard works of law,
such as al-Rafi'i's al-Fath al-'aziz, al-Qazwini's al-Hawi al-saghir, or al-Nawawi's Minhaj al-talibin or al-
Rawdah. It is reported, for example, that Zakariya al-Ansari (d. 926/1520) taught his legal commentary
Sharh al-bahjah fifty-seven times.36 He must have done so as part of a regular, cyclical course

35 Makdisi, Rise of Colleges, 84, 96, 114.
36 al-Sha'rani, al- Tabaqat al-sughra, 37; al-Ghazzi, al-Kawakib al-sa'irah, 1: 196-207. The work in
question is al-Ansari's al-Ghurar al-bahiyah, a commentary on al-Bahjah al-wardiyah by Abu Hafs 'Umar
b. Muzaffar al-Wardi (d. 749/1348), itself a commentary on the standard Shafi'i legal text al-Hawi al-
saghir fi al-fatawi by Najm al-Din 'Abd al-Ghaffar b. 'Abd al-Karim al-Qazwini (d. 665/1266)
(Brockelmann, GAL, 1: 393).
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for advanced students which was intended to explicate all topics of the law. It used a standard text as a basis,
in this case al-Hawi al-saghir, but presented the professor's own views and readings of particular points in
the law. This system would appear to parallel the modern Shiite curriculum quite closely.

The Advanced Student's Legal Report

In the modern Shiite legal curriculum, the aspiring jurist completes a work termed a taqrirah in the course
of the kharij level. This work is a report presenting and commenting on the professor's legal opinions and
method based on his lectures. For example, Muhsin al-Amin records that his teacher Agha Rida al-
Hamadhani wrote two taqrirahs based on the lectures of Mirza Hasan al-Shirazi (d. 1312/1895), one on usul
al-fiqh and the other on the law of sales, in fiqh.37 Agha Buzurg al-Tihrani reports that works of this type
were first written in Shiite circles in the late eighteenth century and have remained popular ever since. The
number of such works extant is extremely large, he adds, since professors such as Mirza Hasan al-Shirazi
had over five hundred advanced law students and Muhammad Kazim al-Khurasani had over twelve
hundred. Nevertheless, Agha Buzurg lists a number of taqrirahs cited in his catalogue of Shiite works.38 If
the professor approves of the taqrirah, the student is eligible to receive a license recognizing him as a fully
competent legal scholar. The label of the genre derives from taqrir, "determination," a medieval technical
term referring to the settling of a question at the end of a disputation.39 The taqrirah appears to be
functionally parallel to the Sunni ta'liqah, a similar type of work prepared by advanced students in law and
other fields in the classical Islamic period. Makdisi argues that the ta'liqah arose out of the scholastic method
and the teaching of disputation, and defines it as a report on the law professor's method of dealing with the
disputed questions of the law. Some famous ta'liqahs include that of Ibn Abi Hurayrah (d. 345/956), which
consisted of a commentary on the Epitome of al-Muzani (d. 264/878), al-Ta'liqah al-kubra of Abu Hamid al-
Isfara'ini, which also included a commentary on al-Muzani's work, and al-Ghazali's al-Mankhul min ta'liqat
al-usul, which he prepared under his professor, Imam al-Haramayn al-Juwayni.40 Despite the difference in
time, the two types of work show remarkable similarities.

The Doctorate of Law

Al-Astarabadi's discussions in al-Fawa'id al-madaniyah imply that between the fourteenth and seventeenth
centuries, membership in the mujtahid class was

37 al-Amin, A'yan al-Shi'ah, 7: 23.
38 al-Tihrani, al-Dhari'ah, 4: 366-87.
39 Makdisi, Rise of Colleges, 111, 152, 250.
40 Ibid., 114-28.
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accorded Shiite jurists who had developed the ability to derive independent legal rulings, which was gained
through a regular program of legal study. He does not explain how such membership was established in
practical terms. On the contrary, he states that it is impossible to determine such an elusive, internal ability
in an objective way and claims that there are constant disputes among the scholars, both Sunni and Shiite,
concerning the definition of a mujtahid and the requirements for ijtihad.41 In the twentieth century, accession
to the rank of a mujtahid is determined by receipt of a license, the ijazat al-ijtihad, the granting of which is
standard practice in the centers of Shiite learning in Najaf and Qum. Muhsin al-Amin gives the following
definition of the ijazah:

The ijazat al-ijtihad . . . certifies that the recipient has acquired the ability to derive the points of law
from fundamental principles, and that he is a trustworthy and upright man whom one may properly
consult for legal rulings. This is known through personal contact, especially when the recipient is a
student of the scholar who issues the ijazah.42

The ijazah is granted by mujtahids to students who have completed the three levels of legal studies described
above, and certifies the student's ability to derive and issue legal opinions. The twentieth-century Iranian
author Mirza Muhammad 'Ali Mudarris Tabrizi includes in the introduction to his biographical dictionary
Rayhanat al-adab several facsimiles of this type of ijazah granted to him by leading jurists of his day.43

It is not clear how far back this practice goes. The ijazat al-ijtihad had certainly become prevalent by the
mid-nineteenth century, for Muhammad Hasan Najafi (d. 1266/1849-50) is known to have been quite
permissive in licensing mujtahids; he taught about sixty in the course of his career.44 The granting of this
license may have become a regular practice in the late eighteenth century as the result of an effort to
regularize the system of legal education in reaction to Akhbari attacks on the jurists. Modarressi reports of
Muhammad Baqir al-Bihbihani (d. 1205/1791), the scholar held responsible for the ultimate defeat of the
Akhbari movement and the triumph of the Usulis, that "The legal system of his school was the first to be
constructed entirely in accord with the rules and principles of usul al-fiqh."45 Because of the prominent role
the term ijtihad played in the Akhbari-Usuli controversy, by the eighteenth century the term "mujtahids"
came to designate the Usulis. The

41 al-Astarabadi, al-Fawa'id al-madaniyah, 45.
42 al-Amin, A'yan al-shi'ah, 10: 352.
43 Mirza Muhammad 'Ali Mudarris, Rayhanat al-adab fi tarajim al-ma'rufin bi'l-kunyah wa'l-laqab, 2d ed.,
8 vols. (Tabriz: Chap-khanah-yi shafaq, 1967-70), 8: 18-19, 25, 27, 29, 30-31.
44 al-Amin, A'yan al-Shi'ah, 9: 149.
45 Modarressi, Shi'i Law, 56.
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Akhbari challenge led to a reassertion, on the part of the Usulis, of the right to use ijtihad, which resulted in
a more general use of the term. The emphasis on the term ijtihad during this period explains al-Bihbihani's
choice of a title for his refutation of the Akhbaris, Risalat al-ijtihad wa'l-akhbar, which he completed on 13
Rajab 1155/13 September 1742.46 The fact that the term ijtihad figures prominently in the modern Shiite
license's designation, in contrast with the ijazat al-ifta' or ijazat al-tadris wa'l-ifta' of the Sunnis, suggests that
it too developed during the late eighteenth or early nineteenth century as part of the Usuli jurists'
reassertion of their authority.

Makdisi has identified the ijazat al-tadris wa 'l-ifta', "license to teach law and grant legal opinions," as the
Islamic doctorate of law, an integral part of the system of legal education since the classical period. This
license is said to go back to the eighth century. The Meccan jurist Muslim b. Khalid (d. 180/796) supposedly
granted al-Shafi'i permission to issue legal opinions at the age of fifteen. His contemporary Malik b. Anas
was supposedly authorized to give legal opinions by seventy jurists. Makdisi's presentation implies that the
ijazat al-tadris wa 'l-ifta' had become a standard feature of Islamic legal education by the eleventh century.
Beyond the early examples of Malik and al-Shafi'i, however, the reports he cites depicting jurists granting
students permission to issue legal opinions and teach law date from the fourteenth and fifteenth centuries.47
Other texts show that the license was well established by the thirteenth century and continued to be issued
until modern times: al-Udfuwi (d. 748/1347) mentions a license to teach law granted to Muhammad b. 'Ali
al-Qusi in Upper Egypt, dated 15 Sha'ban 650/21 October 1252 and signed by two witnesses, and he provides
the text of a license to teach Shafi'i law and issue legal opinions granted to Shams al-Din al-Manfaluti (d.
667/1268). Al-Qalqashandi (d. 821/ 1418) provides the text of a license to teach Shafi'i law and grant legal
responsa he received in Alexandria in 778/1376-77 at the age of twenty-one. Al-Sakhawi (d. 902/1497) cites
passages from the texts of several such documents dating from the fifteenth century. 'Abd al-Wahhab al-
Sha'rani (d. 973/1565) tells of thirty-seven contemporary scholars in sixteenth-century Cairo who received
the ijazat al-tadris wa'l-ifta'. Al-Muradi (d. 1206/ 1791) reports numerous instances when jurists obtained the
ijazah bi-l-ifta' wa-l-tadris in Cairo and Damascus in the eighteenth century.48 This traditional license was
granted at al-Azhar in Cairo until the first Azhar reform law created

46 al-Bihbihani, Risalat al-ijtihad wa'l-akhbar, 1 94.
47 Makdisi, Rise of Colleges, 148-52; idem, Rise of Humanism, 26-29.
48 Ja'far b. Tha'lab al-Udfuwi, al- Tali' al-sa'id al-jami' li-asma' al-ruwat bi-a 'la al-sa'id (Cairo:
Matba'at al-Jamaliyyah, 1914), 235-36, 309; Ahmad b. 'Ali al-Qalqashandi, Subh al-a 'sha fi sina'at al-
insha, 17 vols. (Cairo: al-Mu'assasah al-misriyah al-'ammah, 1964), 14: 322-27; al-Sakhawi, al-Daw' al-
lami', 9: 44, for example; al-Sha'rani, al-Tabaqat al-sughra, 50, 82-84, 86, 88, 94, 96-100, 102, 104-6, 108-
9, 112-13, 115, 118-20, 126, 128-29, 131-32, 135-40; Muhammad Khalil al-Muradi, Silk al-durar fi a'yan
al-qarn al-thani 'ashar, 4 vols. (Bulaq, 1874), 1: 14, 52, and passim.
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a new degree, termed shahadat al-'alimiyah, "the degree of scholarly status," in 1872.49

The Shiite ijazat al-ijtihad and the Sunni ijazat al-tadris wa'l-ifta' are functionally equivalent licenses that
confer the status of a fully competent jurist upon the recipient. Both may be issued only by a recognized
jurist and both serve a restrictive purpose, limiting the number of qualified jurists. It appears, though, that
the granting of this certificate did not become standard practice among the Shiites until the late eighteenth
or early nineteenth century. Little is known of the practices adopted by Shiite scholars in earlier periods to
establish competence as a jurist. Nevertheless, the existence of these parallel licenses shows that there is no
essential difference between the Sunni and the Twelver Shiite legal systems in this regard. Given the
fundamental similarities between the ijazat al-ijtihad and the ijazat al-tadris wa'l-ifta', the relatively recent
institution of the former by the Shiites raises the possibility that the practice was borrowed from Sunni
circles, but scholarship to date does not support any definite statements on this hypothesis, which must
remain at the level of conjecture.

Ijtihad

It has long been common to view ijtihad as a major point of differentiation between the Shiite and Sunni
systems of jurisprudence. Shiite jurists, it is held, are still allowed to practice ijtihad, while for Sunnis the
gate of ijtihad has been closed since the ninth century. For example, Strothmann claims, "Shi'is are also to be
differentiated from Sunnis in that the gate of ijtihad is not closed."50 Gardet holds that while Shiites term
any doctor of the law a mujtahid, Sunnis restrict this term to the very early jurists and the founders of the
madhhabs.51 Similarly, MacDonald contrasts the Shiite jurists with their Sunni counterparts:

True legal authority lies, rather, with the learned doctors of religion and law. As a consequence of
this, the Shi'ites still have Mujtahids, divines and legists who have a right to form opinions of their
own, can expound the original sources at first hand, and can claim the unquestioning assent of their
disciples. Such men have not existed among the Sunnites since the middle of the third century of the
Hijra; from that time on all Sunnites have been compelled to swear to the words of some master or
other, long dead.52

49 Muhammad al-Bahi, al-Azhar tarikhuh wa-tatawwuruh (Cairo: Wizarat al-awqaf, 1964), 303, 305.
50 Rudolf Strothmann, "Shi'a," EI1, 7: 355.
51 Gardet, L'Islam, 187.
52 MacDonald, Development of Muslim Theology, 38-39.
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He intimates that Sunni legal scholarship is moribund because of an excessive reliance on ancient
authorities, while Shiite jurists, permitted a greater degree of independent thinking, maintain a more
vigorous intellectual tradition. The twentieth-century Shiite scholar Muhammad al-Husayn Kashif al-Ghita'
writes that the question of ijtihad is one of the lines of demarcation between Sunnis and Shiites, though he
adds that he does not understand how the Sunnis can claim that the gate of ijtihad is closed:

Among [the points of difference between Sunnis and Shiites] is that the gate of ijtihad, as you have
seen, is still open according to the Imamis, as opposed to the majority of Muslims. For, according to
the latter, this gate has been closed and locked to the intelligent scholars. I do not know at what time,
by what evidence, or in what manner this closure occurred, nor have I found any Muslim scholar who
has treated this subject adequately . . . . The burden of explaining this lies with [the Sunnis].53

The common opinion that Shiites now accept ijtihad while Sunnis do not is somewhat surprising, especially
given the view, commonly expressed in textbooks and studies on Islam, that religious authority in Shiism is
based solely on recourse to the imam.

In a more detailed discussion, Madelung attempts to explain how the Shiites and Sunnis came to differ on
the issue of ijtihad, identifying two main reasons for the supposed differences in approach. First, he claims
that a consensus of Shiite jurists is of no legal consequence. (As pointed out in chapter 4, consensus in Shiite
jurisprudence is actually of legal consequence during the Greater Occultation, so that this argument does
not hold.) Madelung then claims that the Shiites' preoccupation with the notion of certitude sets their notion
of ijtihad apart from that of the Sunnis. He then describes Shiite ijtihad as a process of probabilistic
approximation to the truth concerning the law; this holds as much for Sunni jurisprudence as it does for
Shiite jurisprudence.54 Recent scholarship has shown the idea that the gate of ijtihad was closed in the ninth
century untenable. Ijtihad, defined as the process of arriving at a legal opinion on a particular case through
analysis and research, was exercised in the Sunni system until a much later date.55

The first step toward making a useful comparison of the Sunni and Shiite systems is the realization that the
term ijtihad has a long and complex seman-

53 Muhammad al-Husayn Kashif al-Ghita', Asl al-shi'ah wa-usuluha, 9th ed. (Beirut: Dar al-bihar,
1960), 120-21.
54 Madelung, ''Authority in Twelver Shiism," 169.
55 Makdisi, Rise of Colleges, 281-91; Wael B. Hallaq, "Was the Gate of Ijtihad Closed?" IJMES 16
(1984): 3-41; idem, "On the Origins of the Controversy about the Existence of Mujtahids and the Gate
of Ijtihad," Studia Islamica 63 (1986): 129-41.
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tic history within both Sunni and Shiite circles. When Muslim or Orientalist scholars state that the gate of
ijtihad has been closed or that absolute ijtihad is no longer possible, they are defining ijtihad as the ability to
form another madhhab, and this meaning is only one of many possibilities. Ijtihad may denote (1) a method of
legal research, (2) the competence required to undertake such scholarly inquiry on legal questions, (3) the
recognized rank of mastery within the legal madhhab, or (4) the establishment of a new madhhab. With the
proliferation of subcategories of ijtihad beginning as early as the time of al-Ghazali, the semantic situation
becomes even more complicated. Given the semantic complexity of the term ijtihad, it is easy for the
investigator to fall into the trap of comparing apples and oranges.

If discussion is limited to ijtihad defined as the rank held by the master jurist, it becomes clear that the
Sunni and Shiite systems are not poles apart. The question is not whether the Sunnis or the Shiites term
their jurists mujtahids or even whether they use the specific terms ijtihad or taqlid; the question is whether
their legal systems function in the same way and have similar structures. As seen in the previous chapter, the
Akhbaris treat ijtihad and taqlid as two sides of the same coin. The essential feature of the legal system is the
dichotomy established between the master jurist, the only one authorized to issue opinions, and the layman,
who must have recourse to the master jurist to fulfill his religious obligations. On a fundamental structural
level, the Sunni and Shiite systems are nearly identical except for differences in terminology, and have been
so, at least in theory, since the time of al-Sharif al-Murtada and al-Shaykh al-Tusi. In both the Sunni
system and the modern Shiite system, the rank of master jurist in the legal madhhab is exclusive. It may be
established only by completing a set course of legal study and receiving a license to teach law and issue legal
responsa. In terms of establishing restricted access to the rank of master jurist, the Sunni and Shiite systems
are completely parallel. The only difference is one of terminology and not of basic structure.

Similarly, if ijtihad is understood to denote the process of legal interpretation undertaken by the mufti, then
the Sunni and Shiite systems are clearly parallel. From the time of al-Murtada and al-Tusi it is clear that
the Shiite layman should consult an expert concerning legal problems which befall him. The scholar
consulted, furthermore, should be well versed in the law, and is under the obligation to examine the
scriptural sources and previous legal scholarship independently and to come up with his own legal ruling. As
explained above, the Shiites rejected the use of the term ijtihad to describe this process of legal derivation,
for they equated it with arbitrary, personal opinion. Nevertheless, according to al-Sharif al-Murtada they
did recognize independent derivation of legal rulings from scriptural texts (istinbat) as the legitimate
function of the jurist. He severely criticized those scholars who did not or could not perform this function
yet still gave opinions to laymen, hold-
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ing that expertise in legal derivation was unnecessary. He terms such scholars ahl al-taqlid, "the People of
Unquestioning Acceptance," and forbids them merely to report the contents of earlier books of law and
hadith to questioners.56 Similarly, Sunni jurists throughout the medieval and premodern periodswhether
they claimed the title mujtahid or notperformed the functions of legal research and derivation of the law that
is termed ijtihad in works on jurisprudence and legal theory.

Juridical Hierarchies

It is generally supposed that the Shiite legal system is inherently hierarchical whereas the Sunni system is
inherently egalitarian.57 The continued prevalence of this view is due largely to the role Shiite jurists have
played in recent Iranian history and the prominence of the modern Shiite position of marji' al-taqlid, a top
Shiite jurist who serves as a reference for laymen.58 Such views are also justified by inaccurate and
anachronistic appeals to the Shiite theory of the imamate, seen as authoritarian in comparison with more
"democratic" Sunni doctrines. However, both Sunni and Shiite legal systems have exhibited strong
hierarchical tendencies throughout Islamic history, and the two are not nearly so opposed to one another in
this regard as commonly supposed. Theoretical works on jurisprudence and historical sources concerning
the lives and activities of jurists provide abundant evidence of hierarchies in premodern Sunni and Shiite
legal establishments in various historical periods and regions of the Muslim world.

At the centers of learning in the Shiite world, a limited number of top jurists gain wide recognition for their
learning and come to serve as authorities for Shiite laymen, who must choose to follow the opinions of one of
them in order to fulfill their religious obligations properly. A jurist who is recognized as such an authority is
termed marji'al-taqlid. Recent scholarship on Shiism has suggested that the position of marji' al-taqlid is
uniquely Shiite and developed fairly recently, perhaps not until the nineteenth century. It is further held
that one of the main theoretical underpinnings of the position of marji' al-taqlid is a'lamiyah, the doctrine
that the layman (muqallid or mustafti) must follow the opinions of not just any qualified mujtahid, but of the
one mu-

56 al-Sharif al-Murtada, Rasa'il, 2: 262, 331-33.
57 For a more detailed discussion, see Devin J. Stewart, "Islamic Juridical Hierarchies and the Office of
Marj' al-Taqlid" (paper from Shi'i Islam: Faith, Experience and Worldview conference, Temple
University-University of Pennsylvania, September, 1993) (forthcoming).
58 On the marji' al-taqlid in general, see Anne K. S. Lambton, "A Reconsideration of the Position of
Marja' al-Taqlid and the Religious Institution," Studia Islamica 20 (1964): 115-35; Cole, "Imami
Jurisprudence," 33-46; Ahmad Kazemi Moussavi, "The Establishment of the Position of Marja-'iyyat-i
Taqlid in the Twelver-Shi'i Community," Iranian Studies 18 (1985): 35-51; Jean Calmard, "Mardja'-i
Taklid," EI2, 6: 548-56.
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ners, through the creation of an additional orthodox madhhab, parallel with the Sunni madhhabs. Chapter 5
treats Shiites' rejection of the jurists' exclusive authority and shows that it was usually based on the idea that
the Sunni legal system violated fundamental Shiite principles. It examines the Akhbari school within
Twelver Shiism and shows how the Akhbaris rejected the Shiite jurists' adoption of Sunni legal concepts as
incompatible with Shiite faith, insisting that authentic Shiite religious authority was based on expertise in
hadith rather than expertise in legal methodology. They completely rejected the Shiite establishment of a
jurist-based system of authority, in their view a historical tragedy resulting from the illegitimate adoption of
an essentially Sunni system. Chapter 6 is a brief comparison of the Twelver Shiite and Sunni legal systems,
providing a general assessment of the historical results of the attempt to create a madhhab parallel with those
of the Sunnis. Chapter 7 presents a conclusion for this study.

This study is primarily one of legal theory and institutions. It is based on an analysis of texts on law and legal
theory, both Shiite and Sunni, as well as material dealing with the lives and thought of jurists in the Shiite
tradition found in ijazah documents, biographical dictionaries, chronicles, and the works of these scholars
themselves. Historically it covers the period from the tenth until the eighteenth century. Geographically it
concentrates on the areas of Iraq, Iran, and Syria, for these were the foremost centers of Twelver Shiite
learning, where the formative works in the legal tradition were produced. Concern focuses on the realm of
actual legal practice at the level of education and educational institutions. The general sociopolitical
dimensions of Islamic sects and relations between sects on the popular level, though they deserve serious
study, will not be addressed. A study in intellectual history, this reading of the Shiite legal tradition differs
from earlier presentations in its consistent emphasis on the history of Sunni jurisprudence and legal
institutions as a crucial backdrop for the formation of Shiite legal theory and institutions.
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jtahid recognized as the most learned. This doctrine is also held to have developed relatively recently.59 The
concept of a'lamiyah, however, dates back to the beginnings of the Twelver legal madhhab. Al-Sharif al-
Murtada states in al-Dhari'ah that, according to the more reliable opinion, the layman must consult the
jurist who is most learned (a'lam) and most pious and observant (awra' wa-adyan). This position has been
upheld regularly in Shiite legal theory ever since.60 The condition of a'lamiyah is not a recent phenomenon
that has arisen in the last few centuries in Twelver Shiite law, but rather a standard feature of Shiite legal
theory found in works of jurisprudence from the early eleventh century until the present.

There has been considerable debate in Sunni jurisprudence between the view that the layman may choose to
practice according to the opinion of any qualified jurist and the view that he should follow the opinion of the
most learned jurist. The latter opinion, though not upheld as regularly as in the Shiite tradition, has been
important for many centuries in the Sunni legal system. According to al-Shirazi, the prominent Shafi'i
jurists Ibn Surayj (d. 306/918) and al-Qaffal al-Shashi (d. 365/976) held that the layman should follow the
most learned (a'lam) and most pious (awra') jurist if more than one were available. Al-Amidi cites Ahmad b.
Hanbal, in addition to Ibn Surayj and al-Qaffal, as holding this opinion. According to Ibn Qudamah al-
Maqdisi, the early Hanbali 'Umar b. al-Husayn al-Khiraqi (d. 334/945) held that when faced with two
conflicting opinions, the layman should follow that of the most learned and pious jurist (al-afdal fi 'ilmih wa-
dinih). In al-Mu'tamad, Abu al-Husayn al-Basri states that if the opinions given by two jurisconsults differ,
the layman must follow that of the most learned (a'lam) and most pious (adyan) jurist. Al-Khatib al-
Baghdadi writes that the layman should consult the most learned (a'lam) and most qualified (amthal) jurist
when seeking an opinion. According to al-Shawkani, Abu Ishaq al-Isfara'ini (d. 418/1027) and 'Ali b.
Muhammad al-Kiya al-Harasi (d. 504/1110) both hold it is necessary to consult the most learned (a'lam)
jurist. The Hanbali Ibn Qayyim al-Jawziyah (d. 751/1350) holds that the layman must consult the most
learned (a'lam) jurist. The fourteenth-century Egyptian Shafi'i jurisconsult al-Isnawi requires that the
layman follow the opinion of the most learned (a'lam) and most pious (awra') jurisconsult; if two
jurisconsults are equal in learning, he must follow the opinion of the most pious (adyan); if one has greater
learning but the other is more pious, then he must follow the opinion of the most pious. Though he does not
accept it, al-Qarafi reports the argument for taqlid of the most

59 Moussavi, "Establishment of the Position of Marja 'iyyat-i Taqlid," 35, 39; Calmard, "Mardja'-i
Taklid," 6: 552. Moussavi corrects this view in Religious Authority, 177-83.
60 al-Murtada, al-Dhari'ah, 2: 317; see, for example, Najm al-Din Ja'far al-Hilli, Ma'arij al-usul, 201.
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learned scholar as follows. For every matter concerning the religion one should rely on that person most
qualified for the job. Just as one should consult an expert in warfare on military matters, one should consult
the most learned legal scholar on law in the same fashion. The Maliki jurist al-Shatibi writes that the layman
is obliged to consult the most learned jurist, but warns that the process of determining which scholar is
actually the most learned, which he terms tarjih, "giving preference," should be undertaken by citing the
jurists' relative merits and positive qualities of scholars rather than through mean-spirited criticism harping
on their defects.61

A number of Sunni jurists, however, hold that it is not necessary for the layman to follow the opinions of the
most learned scholar. Al-Baqillani (d. 403/ 1013) maintains that the layman is free to choose among jurists
even if one is more learned than the rest.62 The Hanbali jurist al-Qadi Abu Ya'la (d. 458/ 1065) reports that
the layman may choose any legal authority (muqallad) he wishes, because, just as he is not expected to figure
out the answer to a particular legal problem himself, he is not expected to distinguish the most learned
jurist. The famous Shafi'i scholar Abu Ishaq al-Shirazi allows that it is not necessary for the layman to
follow the opinions of the most learned jurist and that it is the most correct (asahh) opinion. The Andalusian
Maliki jurist Abu al-Walid al-Baji (d. 474/1071) observes that many authors on usul al-fiqh have held that
the layman is obliged to consult the most learned (afdal) mufti, but that this opinion is not correct; he may
consult any mufti he chooses. Ibn al-Hajib (d. 646/1249) permits the layman to adopt the opinion of a scholar
who is not the most learned (taqlid al-mafdul). Ibn Qudamah (d. 620/1223) records that the layman is free to
choose among the available mujtahids, and further claims that Ahmad b. Hanbal most likely held that it was
permissible to consult a jurist who was not the most learned (al-mafdul). Al-Amidi states that this opinion is
the one he prefers (al-mukhtar). Al-Qarafi writes that it is not necessary to refer to the most learned jurist
according to the prevalent (mashhur) opinion, and al-Shawkani (d. 1250/1832) reports that this is the opinion
of most Shafi'is.63 The stipulation of a'lamiyah is thus not exclusively Shiite.

61 al-Shirazi al-Fayruzabadi, Kitab al-luma', 121; al-Amidi, al-Ihkam, 4: 204; Ibn Qudamah al-
Maqdisi, Rawdat al-nazir, 207; al-Basri, al-Mu'tamad, 2: 364; al-Khatib al-Baghdadi, Kitab al-faqih
wa'l-mutafaqqih, 2: 177; al-Shawkani, Irshad al-fuhul, 252; Ibn Qayyim al-Jaziyah, I'lam al-muwaqqi'in
'an rabb al-'alamin, 4: 196, 201; Jalal al-Din 'Abd al-Rahman al-Isnawi, Nihayat al-sul fi sharh minhaj
al-wusul ila 'ilm al-usul, 3 vols. (Cairo: Matba'at Muhammad 'Ali Subayh, 1969), 3: 217; al-Qarafi,
Sharh tanqih al-fusul, 443; al-Shatibi, al-Muwafaqat, 4: 193-99.
62 al-Amidi, al-Ihkam, 4: 204.
63 Abu Ya'la, al-'Uddah, 4: 1226; Abu Ishaq al-Shirazi al-Fayruzabai, al-Tabsirah fi usul al-fiqh
(Damascus: Dar al-fikr, 1980), 415; idem, Kitab al-luma', 121; al-Baji, Ihkam al-fusul, 729-30; Ibn al-
Hajib, Mukhtasar muntaha al-sul, 2: 307; Ibn Qudamah al-Maqdisi, Rawdat al-nazir, 207; al-Amidi, al-
Ihkam, 4: 204; al-Qarafi, Sharh tanqih al-fusul, 443; al-Shawkani, Irshad al-fuhul, 452.
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Twelver Shiite works on usul al-fiqh stress this point more consistently than do Sunni works, but a number
of prominent Sunni jurists of various madhhabs support the same view.

Sunni texts of jurisprudence beginning with al-Ghazali's al-Mustasfa min 'ilm usul al-fiqh define a number of
subcategories of ijtihad. Many such lists have been examined, and it is not necessary to repeat the typology of
each author here. It is sufficient to note that Sunni legal theorists between the eleventh and the sixteenth
centuries identify from two to seven distinct categories of jurists based on levels of juridical competence.64
While some of the theorists claim that one or several of the top categories may be empty or unattainable in
their own timereflecting, in part, a common social tendency to bemoan the decadence of the presentthey
clearly suppose that the remaining categories are adequately represented by contemporary scholars.
Furthermore, one suspects that they have firm convictions concerning the proper places of their
contemporariesnot to mention themselveswithin the graded schemes they propose. While these theoretical
typologies of jurists may be interpreted in a variety of ways, they seem to indicate the existence of
recognized relative ranks within the legal profession. They may even be read as an attempt to justify the
existence of practical ranks within Sunni legal establishments and to describe them in theoretical terms.
These categories of jurists are more detailed versions of the division expressed by Ibn al-Humam (d.
861/1456), who sees qualified jurists as falling into two fundamental categories, akabir, "master jurists," who
speak out on pressing issues, and asaghir, "lesser jurists," who remain silent out of deference.65

Significant evidence for the existence of a recognized relational hierarchy66 in a medieval Sunni legal
establishment is found in al-Qarafi's work on the duties of muftis and qadis.67 The elaborate protocol al-
Qarafi sets forth for a mufti answering a question that has already been answered by another mufti
demonstrates a highly developed sense of rank within the Sunni legal establishment in thirteenth-century
Cairo. The wording of the second mufti's response as well as the position where he chooses to write it on the
petition sheet (ruq'ah) are determined, according to al-Qarafi, by the second mufti's rank relative to that of
the first. Al-Qarafi's statements presuppose, of course, that each mufti in the city is able to determine
approximately where he stands in the pecking order of qualified jurists and that it is common knowledge in
the pro-

64 Hallaq, "Gate of Ijtihad," 29-30.
65 Sherman Jackson, "In Defense of Two-Tiered Orthodoxy" (Ph.D. diss., University of Pennsylvania,
1991), 50-52.
66 I am indebted to Professor Roy Mottahedeh (Loyalty and Leadership, 178) for this term, which so aptly
describes Islamic juridical hierarchies.
67 Jackson, "Two-Tiered Orthodoxy," 50-52.
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fession. Both the detail in which al-Qarafi describes this process and the terms he uses show the sort of
negotiation in which the mufti was engaging when answering a legal question already posed to other jurists.
The key terms in his discussion are tawadu' or ittida' "considering oneself lower in rank," and taraffu',
"considering oneself higher in rank." He instructs the would-be mufti,

If the second mufti considers himself lower in rank than the first mufti, he should write his response
under the first response, but if he considers himself higher in rank than the first mufti he should write
alongside the first response, either to the right or to the left of it.68

These remarks show that the mufti is making a conscious claim as to his rank within the legal establishment
by writing his fatwas in a certain manner. It is possible to see how, as a result of repeated claims like this one
and repeated responses by other muftis, a publicly recognized ranking of the jurists would be established.

Abundant evidence, in addition to these theoretical discussions, points to the existence of actual hierarchical
structures within both Shiite and Sunni legal establishments during various historical periods. Certainly the
leading Shiite jurists of Buwayhid Baghdad, identified as ra'is, "chief" or "head man," led a hierarchy of
sorts. In the Safavid Empire, the shaykh al-islam of the capital city and later the mulla-bashi functioned as
the head of a hierarchy of Shiite jurists and exerted significant control over those under him.69 Perhaps the
most obvious example of a hierarchical structure in a Sunni setting is the Ottoman juridical hierarchy,
headed by the shaykh al-islam or mufti of Istanbul.70 Other less formal hierarchies existed in other Sunni
centers of learning such as Fez, Cairo, and Damascus throughout the medieval period and into modern
times. 'Abd al-Wahhab al-Sha'rani's biographical work al-Tabaqat al-sughra, for example, portrays an
established legal hierarchy in sixteenth-century Cairo in which each scholar was well aware of his own
position in the pecking order of jurists within his madhhab.71 While theoretical discussions in Shiite legal
texts stress hierarchical principles more consistently than similar Sunni discussions, this difference has had
little effect in terms of practice. Strong hierarchies often developed in both Sunni and Shiite historical legal
establishments.

68 Shihab al-Din Ahmad b. Idris al-Qarafi, al-Ihkam fi tamyiz al-fatawa 'an al-ahkam wa-tasarrufat al-
qadi wa'l-imam (Cairo: al-Maktab al-thaqafi, 1989), 122-23.
69 Said Amir Arjomand, "The Mujtahid of the Age and the Mulla-bashi," in Authority and Political
Culture in Shi'ism, ed. Said Amir Arjomand (Albany: State University of New York Press, 1988), 80-97;
idem, Shadow of God, 137; Stewart, "Biographical Notice," 571; idem, "First Shaykh al-Islam."
70 See R. C. Repp, The Mufti of Istanbul (London: Ithaca Press, 1986).
71 See Stewart, "Islamic Juridical Hierarchies."
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The Question of Legal Guilds

In a 1984 article, Makdisi first put forward the opinion that the Sunni madhhabs or "schools of law" are
indeed professional legal guilds. He argues that the madhhab satisfies the fundamental criteria of a guild as
discussed by Massignon and Cahen and as outlined in Gabriel Baer's study on guilds in Middle Eastern
history. Specifically, the legal madhhab includes all the people occupied in a branch of learning and
constitutes a defined unit located within a defined area. It performs restrictive practices, limiting legal
studies to members of the madhhab and recognizing as competent jurists only those who have completed
their legal studies to the satisfaction of a master jurist. The attainment of mastership in the Sunni madhhabs
is officially recognized through the granting of the ijazat al-tadris wa 'l-ifta'. The madhhab includes a
framework of officers chosen from among the members, such as the professor of law, the repetitor of law,
and other positions in the traditional madrasah, and is headed by ra'is al-madhhab, the head of the madhhab
in a given locality. Focusing on the restrictive practices just mentioned, Makdisi has also suggested that the
Sunni madhhabs exhibit the most basic features of a guild: namely, autonomy and monopoly. That is, in
classical Islam, no one outside the madhhabs, whether the caliph or the ruler, had control over the opinions
of the doctors of law. Furthermore, the madhhabs held a monopoly over legal education and the issuing of
legal opinions. No outside authority or scholar in another field could have any say in who attained the rank
of master jurist.72 Following Makdisi, Sherman Jackson has also characterized the madhhab as a
professional guild, suggesting in addition that, at least in the theory of the thirteenth-century Maliki jurist
al-Qarafi, the madhhab showed some features of corporate status, particularly with respect to the privileges
of its members vis-à-vis the state.73

An examination of the modern Twelver Shiite legal system, called the Imami, Ithna-'ashari, or Ja'fari
madhhab, shows that, like the Sunni madhhabs, it satisfies all the above requirements of a guild. With a few
differences in terminology, the basic structure of the Shiite madhhab is identical to that of the classical Sunni
madhhabs. The master in this madhhab acquires his rank through completion of a highly structured legal
education at one of the main Shiite centers of learning. When the student has developed the ability to derive
legal rulings from the sources independently, a master jurist may grant him a license recognizing his
competence and authority as a jurist. He is then permitted to teach law and issue legal opinions to laymen.
This license has been termed ijazat al-ijtihad in the Shiite system in recent centuries rather than ijazat al-
tadris wa'l-ifta', as in the Sunni system, but the nature and function of the documents are parallel. The
"headman" of the Shiite madhhab is termed "the reference for adoption of legal opinions" (marji' al-taqlid)
in

72 Makdisi, "Guilds of Law," 233-52; idem, Rise of Humanism, 24-38.
73 Jackson, "Two-Tiered Orthodoxy," 42-52, 79-80.
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modern times and "the seal of the mujtahids" (khatam al-mujtahidin)74 in the Safavid period, for example,
rather than ra'is or shaykh al-madhhab. Though scholars of Shiism have not applied the term "guild" to the
Twelver Shiite juridical organization, Arjomand has taken these structural features into account, referring
to the Twelver Shiite madhhab from the Safavid period as an "autonomous hierocracy" or "professionalized
hierocracy."75

Conclusion

The Twelver Shiite legal madhhab has developed along lines quite similar to those of the Sunni madhhabs, yet
differences in terminology and other political and historical factors have obscured this similarity. Perhaps
the main terminological difference at present is the widespread use among contemporary Shiites of the
terms mujtahid and ijtihad to designate any qualified jurist, which resulted primarily from the Usuli reaction
against the Akhbaris' attacks on the legal system and constrasts markedly with modern Sunni usage. By the
sixteenth century, this usage had become unusual in Sunni circles; Jalal al-Din al-Suyuti was subject to
severe criticism by contemporaries for claiming to be a full mujtahid.76 Though this term is used continually
in Sunni texts of legal theory, in the late medieval and early modern periods it came to designate not merely
a competent legal scholar but also either the founder of a new madhhab or a legal scholar of extremely high
caliber who was particularly innovative. The ordinary qualified jurist was simply called mufti. All in all,
though, the systems are closely parallel. Each institution provides a standard course of legal education, a
regular means for creating an exclusive class of jurists who claim a monopoly of sorts over religious
authority. The perceived authoritarian nature of Shiite Islam and the equally perceived egalitarian nature of
Sunni Islam create little difference between the two systems. Relational hierarchies of jurists, often informal
but nevertheless important, have existed among both groups.

Historical and ideological factors have brought about a few differences between the Twelver Shiite madhhab
and the madhhabs of the Sunnis, which, though they do not obscure their basic structural and functional
similarities, are nevertheless significant. Perhaps the most important of these has to do with the jurists' main
sources of income. As Makdisi has shown, the Sunni madrasahs and Sunni legal education in general were
supported mainly by funds derived from pious endowments (waqf).77 Shiite waqfs certainly exist, and have
played a particularly important role in Shiite legal education in Iran since the establishment of the Safavid
Empire. Their importance in the history of the Shiite legal system pales, however, in comparison with their
tremendous

74 On the term khatam al-mujtahidin in general, see Arjomand, Shadow of God, 133-35.
75 Ibid., 14, 187.
76 Jalal al-Din al-Suyuti, al-Radd 'ala man akhlada ila al-ard wa-jahila anna al-ijtihad fi kull 'asr fard, ed.
Khalil al-Mays (Beirut: Dar al-kutub al-'ilmiyah, 1983).
77 Makdisi, Rise of Colleges, 35-74.
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impact in Sunni circles. Shiites less often benefited from the patronage of the rulers and the ruling military
classes, who were the major founders of waqf endowments. In societies dominated by the Sunni majority,
they often could not count on the political and social stability that would ensure the continued viability of a
Shiite waqf For these and other reasons, Shiite legal education in most areas has been less structured, and
has generally depended much more heavily on khums funds.

The khums, literally "fifth," is a religious tax incumbent on Shiite believers, and paid to the top legal
authorities in Najaf or Qum, their local representatives, or independent, local legal authorities. Income from
the khums funds has given the Shiite jurists a greater degree of independence and power than that enjoyed
by their Sunni counterparts. The khums is paid and collected without any interference from government
authorities, who could easily control administration of endowment funds. In most areas of the Islamic world
endowed property has either been confiscated or had its administration put under some type of government
supervision. Government control of waqf has put an end to the independence of the Sunni jurists. During the
Mamluk and Ottoman periods, the extensive involvement of government officials with the appointment and
dismissal of jurists from positions at endowed institutions is striking. In modern Egypt, all endowment
property is controlled by a government ministry, and the leading jurists, including the rector of al-Azhar
and the Grand Mufti (mufti al-diyar al-misriyah) are government employees. The Shiite jurists have been
able, for the most part, to avoid this fate because they have not relied so heavily on endowment funds. In
addition, the use of khums funds is not as strictly regulated as endowment income and therefore gives the
jurists who collect it greater ability to adjust to new economic circumstances. They have thus not suffered as
extensively from the mismanagement of waqf property, an endemic problem throughout the Islamic world.
In recent times, the top religious authorities have gained in power because improved communication and
transportation have centralized the administration of khums funds to a greater degree. These factors have
worked to grant the Shiite jurists greater economic independence, academic freedom, and political influence
than their Sunni counterparts. The khums funds have clearly been of great significance for the Twelver Shiite
legal system throughout the history of the Occultation. Unfortunately, information concerning the collection,
distribution, and use of khums funds in the premodern period is scarce, and the topic awaits further detailed
study.78

78 Scholarship on the khums to date includes Calder, "Structure of Authority," 108-46; idem, "Zakat
in Imami Shi'i Jurisprudence, from the Tenth to the Sixteenth Century, A.D.," BSOAS 44 (1981): 468-
80; idem, "Khums in Imami Shi'i Jurisprudence, from the Tenth to the Sixteenth Century, A.D.,"
BSOAS 45 (1982): 39-47; Sachedina, Just Ruler, 237-45; idem, "Al-khums," JNES 39 (1980): 275-89;
Moussavi, Religious Authority, 218-26; Mahmud Hashimi, Buhuth fi al-fiqh, 2 vols. (Qum: Maktabat
al-Sayyid Muhammad al-Hashimi, 1989).
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As a consequence of the relative lack of reliance on endowment funds, the institution of the permanent
madrasah has played a much more restricted role in the history of Twelver Shiite legal education than it has
in Sunni circles. Many of the most prominent professors of law in the Twelver tradition have taught in what
may be termed ''personal madrasahs," which center on the professor himself and disperse on his death or
retirement. Al-Shaykh al-Mufid taught in the mosque he had built next to his house in Darb al-Riyah.
Similarly, al-Sharif al-Murtada and al-Shaykh al-Tusi taught in their houses in al-Karkh. Al-'Allamah al-
Hilli and his son Fakhr al-Muhaqqiqin both taught in their house in al-Hillah. After returning from Juba'
to his studies in Cairo in 944/1537, al-Shahid al-Thani built a new house with an adjacent mosque. The
mosque, completed the next year, was clearly meant to serve as a madrasah. His student Ibn al-'Awdi
reports that he would perform the morning prayer in the mosque and then teach for the remainder of the
day.79 Muhsin al-Amin describes the continuation of this practice in Jabal 'Amil into the late nineteenth
century. In the village of Bint Jubayl in southern Lebanon, for example, he attended the personal madrasah
of Musa Shararah (d. 1304/1887), who founded it when he returned there from Najaf in 1297/1880.80

To be sure, Shiite madrasahs have existed in many periods and regions, particularly in Iran. 'Abd al-Jalil al-
Qazwini, writing in the 1160s, lists a number of contemporary Shiite madrasahs, including two in Avah
(Abah), four in Kashan, and nine in Qum.81 Shiite madrasahs assumed a much more important role
following the rise of the Safavid dynasty in Iran. Many Sunni madrasahs such as the Mansuriyah in Shiraz
were converted into Shiite institutions, and many more Shiite madrasahs were built in Isfahan, Mashhad,
Qum, and other centers of learning under Safavid control. The Faydiyah madrasah in Qum, built during the
Safavid, has become famous as one of the leading institutions of Shiite legal education in the world after
'Abd al-Karim Ha'iri revived the center of learning there in 1922. The increased presence of madrasahs in
the Shiite system over the last four centuries notwithstanding, their role in the overall history of Shiite
jurisprudence is not comparable with their role in Sunni legal education.

Another difference between the Sunni and Shiite madhhabs has to do with the jurists' historical relationship
with rulers and the theoretical treatment of political sovereignty. Like the Christian kings of medieval
Europe, Sunni rulers have traditionally held significant religious authority. Despite statements contrasting
the rule of caliphs, or at least the first four caliphs, with

79 'Ali al-'Amili, al-Durr al-manthur, 2: 155, 168.
80 al-Amin, Khitat Jabal 'Amil, 182-86: idem, A'yan al-shi'ah, 10: 342.
81 See Jean Calmard, "Le Chiisme Imamite en Iran à l'époque seldjoukide d'après le Kitab al-naqd," in
Le Monde Iranien et l'Islam: Sociétés et Cultures, vol. 1 (Paris: Librairie Droz, 1971), 43-67, esp. 60-61.
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temporal kings (salatin), this position has had a great deal of support in Sunni doctrine. For example, Ibn
Taymiyah states, "Rulers are God's representatives over His worshippers" (wa'l-wulatu nuwwabu 'Llahi 'ala
'ibadih).82 The authority of Muslim kings is clear in many of the interpretations of ayat al-umara' (Q 4:59)
which identify ulu al-amr as rulers.83 While Sunni jurists, as we have seen, made claims to a virtual
monopoly of religious authority, there has been a strong tendency within Sunni Islam from the ninth century
until the present to work out a compromise between monarchical and juridical authorities, dividing public
law (taxation, public order, defense, and so on) as the domain of the rulers, from private law (marriage,
inheritance, contracts, and so on) as the domain of the jurists. This practical compromise may be seen in
many features of the judicial system as it developed under Muslim regimes in the Middle Ages, and seems to
be reflected as well in treatments of ayat al-umara' which interpret ulu al-amr as both rulers and jurists.84
Similar in intent is al-Khatib al-Baghdadi's statement that God singled out two classes (firqahs) of Muslims
as particularly important for the religion: mujahidun, "fighters," responsible for the defense of Muslim
territory, and muta'allimun, ''scholars," responsible for preservation of Islamic law.85 It seems clear from the
context that al-Baghdadi is referring not simply to groups within the nascent Muslim community during the
time of the Prophet but also to the rulers and legal scholars of his own day.

In Shiite Islam there has been a tendency to see the monarch's rule as a usurpation of the rights of the
imam, and this has impeded the working out of a historical compromise between the authority of rulers and
jurists. Moves toward compromise have been made when Shiites lived under Shiite sovereigns, particularly
during the Safavid period in Iran, where the top jurists often supported the religious authority of the shahs.
Many of the treatises written during this period on the obligatory Friday prayer, for example, confirm or
imply acceptance of the shahs' authority.86 These theoretical compromises, however, did not become a
standard part of Shiite legal doctrine, in contrast to the law of the Sunnis. As a result the Shiite jurists have
often claimed some of the political prerogatives of the imam, while these prerogatives, both in practice and
in theory, devolved upon the political rulers in Sunni Islam. Now described

82 Ibn Taymiyah, al-Siyasah al-shar'iyah, 14.
83 Muhammad b. Jarir al-Tabari, Tafsir al-Tabari, 14 vols., ed. Mahmud Muhammad Shakir (Cairo:
Dar al-ma'arif, 1961-69), 8: 502.
84 al-Qadi al-Nu'man, Ikhtilaf usul al-madhahib, 26-27 (on prevalent Sunni opinions); Muhammad b.
Ahmad al-Qurtubi, al-Jami' li-ahkam al-Qur'an, 20 vols. (Beirut: Dar ihya' al-turath al-'arabi, 1985), 5:
259-61.
85 al-Khatib al-Baghdadi, Kitab al-faqih wa'l-mutafaqqih, 1: 1.
86 Husayn b. 'Abd al-Samad al-Harithi al-'Amili, al-'Iqd al-husayni, ed. al-Sayyid Jawad al-Mudarrisi
al-Yazdi (Yazd: Chap-i gulbahari, n.d.).
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under the rubric of wilayat al-faqih or al-wilayah al-'ammah, these rights include the right to collect and
dispose of alms and khums taxes, the right to hold Friday prayer, and even, according to some jurists, the
right to declare jihad and to govern.87 In recent years, Shiite jurists have made more forceful claims to
exercise exclusive control over these prerogatives during the Occultation. The same arguments that are used
to establish the Shiite jurists' exclusive authority over legal matters are also used to establish their authority
in these other areas. Until recently, though, this aspect of Shiite law has assumed relatively little importance
and remained a theoretical possibility not often voiced in specific, unambiguous terms. Even the imams,
when present, had been unable to exercise most of their political prerogatives.

87 Calder has discussed this topic in some detail in the chapter of his thesis entitled "The General
Delegation," as has Sachedina in his study of the development of the concept of wilayat al-faqih
(Calder, "Structure of Authority," 147-70; Sachedina, Just Ruler).
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7
Conclusion

By the end of the eleventh century, in what Makdisi has termed "the triumph of traditionalism," Sunni
jurists succeeded in establishing themselves as the foremost religious authorities in Islam and in founding
institutions which would ensure their continued dominance of Islamic religious discourse. The system they
devised was intended to exclude other claimants to religious authority, particularly the caliphs and the
philosophical theologians. According to his analysis, the Hanbali madhhab played a particularly prominent
role in this historical process, not only heading the traditionalist movement but also achieving the most
perfect fusion of law and traditionalism among the Sunni schools of law. It thus epitomized the Sunni legal
system, which was essentially traditionalist and had its roots in a concerted battle against the rationalist
excesses of philosophical theology. The rise of the madhhab system put immense pressure on the theologians,
who were forced to join one of the legal madhhabs in order to establish their legitimacy as scholars of the
religion. The Mu'tazilis infiltrated the Hanafi madhhab and the Ash'aris infiltrated the Shafi'i madhhab,
swelling their ranks and introducing the methods of speculative theology into their legal traditions. These
philosophical and theological inroads into legal theory may be seen in the works of usul al-fiqh from the late
tenth century on. Nevertheless, the Sunni madhhabs remained essentially traditionalist.1

This analysis of the Sunni legal madhhabs' role in Islamic history omits a large and important facet of their
dynamics. The rise of the Sunni madhhabs presented a challenge not only to those Islamic groups defined by
theological

1 See in particular Makdisi, "Ash'ari"; idem, "Juridical Theology"; idem, "The Significance of the
Sunni Schools of Law in Islamic Religious History," IJMES 10 (1979): 1-8.
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differences, such as the Mu'tazilis and the Ash'aris, but also to those groups defined by the historical conflict
over the imamate, including the ShiitesTwelvers, Zaydis, and Isma'ilisand Kharijis. The same forces which
worked to exclude the philosophical theologians from participating fully in Islamic religious discourse
worked to exclude the Shiites and Kharijis, and, with the consolidation of the Sunni madhhabs, this pressure
became a standard feature of Islamic societies that has continued until the present day. The Twelver Shiites
serve as an example of this latter category of Islamic groups; their experience reveals the pressures they
faced as a result of the rise of the Sunni juridical madhhabs and the strategies they adopted in response.

Pressure on the Shiite community from the Sunni madhhabs became acute in the tenth century, and the first
major Shiite attempts to respond to this system may be dated to that time. The Sunni jurists had by then
established a system of legal institutions which defined a community of interpretation and endeavored to
restrict Islamic religious discourse to scholars who belonged to one of the recognized madhhabs and had
completed a standard legal education. All other scholars were excluded from this system. Their voices were
not taken into account for the verification of consensus; their variant opinions were not considered valid.
Shiite legal opinions that differed from those of the Sunnis were deemed heretical and were even taken as
evidence of the Shiites' outright unbelief. Over the centuries, Shiite responses to the accusation of violating
the consensus of the Sunni jurists have had a profound effect on the history of Shiite law, legal theory, and
legal institutions. The Shiites did not merely import the institution of the madhhab as it existed among the
Sunnis, nor did the Sunnis merely force the Shiites to conform to their system. It is nevertheless clear that
the parameters set by the Sunni legal madhhabs guided the Shiites' formulation and implementation of their
views concerning the elaboration of Islamic law during the Occultation.

Violation of consensus was not the only accusation directed against the Shiites and not the only means used
in attempts to exclude them from Islamic communal and academic life. The plurality of definitions of heresy
used against them throughout the premodern period resulted from the simultaneous existence of several
paradigms of Islamic religious authority. The legal system often predominated religious discourse, and it
certainly influenced the development of Shiite law most directly. Though the jurists claimed to have done so
often enough, they did not completely succeed in establishing a monopoly over Islamic religious authority.
Other systems continued to exist alongside the legal system, and various sorts of compromises were worked
out between them. Law and legal methodology were not the only areas contested between the various Islamic
groups.

After the fall of Baghdad to the Mongols and the execution of the caliph in 658/1256, the imamate ceased to
be a pressing political issue, but its impor-
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tance as a bone of contention between the Sunnis and Twelvers had already fallen off with the Occultation of
the twelfth imam in 260/874. There was little threat, in the tenth and eleventh centuries, of the Twelver
Shiites' rallying around a living revolutionary religious leader against the Abbasid caliphs or other Sunni
rulers, even if they harbored qualms concerning their legitimacy.2 The imamate remained, however, a
contested theological issue, having been incorporated by the philosophical theologians into their compendia
of Islamic religious doctrine, and as such it continued to be the basis for continual heated polemics between
Sunnis and Shiites. Elaborate analyses of historical events during the early years of the Muslim community
were undertaken by each side to support their position on the historical imamate. Yet the historical imamate
often had little relevance to contemporary political situations. Directly related to the theological issue of the
imamate, the most frequent charge of heresy directed at Shiites throughout the premodern period was not
that of mukhalafat al-ijma' but rather that of rafd, generally understood as blasphemy against the
Companions, especially Abu Bakr and 'Umar"the two Shaykhs"and 'A'ishah, the wife of the Prophet who
dared to take up arms against 'Ali.3 In addition, the Shiites were accused of holding heretical opinions on
issues in philosophical theology, such as God's justice, because their theology from the Buwayhid period on
tended to follow largely Mu'tazili lines, and the Sunni community by and large had rejected Mu'tazili
positions by the eleventh century.

The existence of parallel systems of religious authority and definitions of orthodoxy and heresy may be seen
in several documents depicting debates between Sunni and Shiite scholars. In 951/1545, the Shiite jurist
Husayn b. 'Abd al-Samad al-'Amili held a private debate with a friend of his, a Hanafi jurist in Aleppo. In
the course of this debate, he claims he converted his Hanafi opponent to Shiism, and in so doing had to
prove that Shiite positions on a number of issues were not heretical. He begins the debate by arguing that
the Imami madhhab is a legitimate legal madhhab, showing that Ja'far al-Sadiq is at least as acceptable a
leader of a legal madhhab as Abu Hanifah. The Twelvers' legal tradition goes back to the imams, he argues,
and was then carried on by prominent qualified jurists, including Ibn Babawayh, al-Shaykh al-

2 The Shiites seem to have paid little attention to the Abbasid puppet caliphs in Mamluk Egypt.
3 The Shiites criticize many other Companions in addition to these three, including 'Uthman, the third
caliph; Hafsah, 'Umar's daughter and a wife of the Prophet; Talhah and al-Zubayr, 'A'ishah's allies
against 'Ali; Mu'awiyah, the first Umayyad caliph; and others. Particularly on the popular level, though,
Abu Bakr, 'Umar, and 'A'ishah bear the brunt of Shiite criticism. See al-Shirazi, "al-Nawaqid," passim;
Muhammad Baqir Majlisi, Bihar al-anwar, 26 vols. (Tehran, 1884-97), 8: 253-389; Etan Kohlberg,
"Some Imami Shi'i Views on the Sahaba," Jerusalem Studies in Arabic and Islam 5 (1984): 143-75; Devin
J. Stewart, "Popular Shiism in Medieval Egypt: Vestiges of Islamic Sectarian Polemics in Egyptian
Arabic," Studia Islamica 84 (1996): 35-66.
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Mufid, al-Sharif al-Murtada, al-Sharif al-Radi, al-Shaykh al-Tusi, Jamal al-Din Ibn Tawus, Radi al-Din
Ibn Tawus, Nasir al-Din al-Tusi, Maytham al-Bahrani, al-Muhaqqiq al-Hilli, and al-'Allamah al-Hilli. He
then addresses the status of the Companions, which takes up the bulk of the text. At the end of the account,
he merely mentions that he also discussed theological issues such as predestination (al-qada' wa'l-qadar) and
the vision of God, and points of law, such as the issue of wiping one's inner boots in performing ablutions
(al-mash), and temporary marriage.4

A similar structure is seen in the record of the debate arranged by Nadir Shah in Najaf on 25 Shawwal
1156/12 December 1743 between Sunni and Shiite scholars of his realm with the aim of getting Twelver
Shiism recognized as an orthodox Sunni madhhab.5 In attendance were about seventy Iranian scholarsone
Sunni, the Shhafi'i mufti of Ardalan in Kurdistan, and the rest Shiitesas well as seven Transoxanian scholars,
all Hanafis from Bukhara, and seven Afghani scholars, also all Hanafis. Al-Suwaydi gives a short summary
of the debate between 'Ali Akbar, Mulla Bashi of the chief mufti of the Iranian Empire, and Bahr al-'Ilm
Hadi Khojah, the leader of the Transoxanian delegation. In the account, the Mulla Bashi asks the Sunni
jurists on what grounds they declare Shiites unbelievers and then recants or denies the objectionable
positions. He claims that the Shiite scholars present have never blasphemed the Companions and that they
recant the opinions that some Companions were unbelievers or miscreants. He also recants the opinion that
'Ali was superior to Abu Bakr. He then claims that the Shiites present all follow Ash'ari theology. In
addition, he claims that the Shiites do not violate the consensus and that they hold temporary marriage as
forbidden.6 These blatant misrepresentations of standard Shiite doctrine lend credence to the hypothesis
that Nadir Shah had instructed him to reach a reconciliation at all costs. Nevertheless, these two debatesone
from the sixteenth century and one from the eighteenthare telling in that they include three separate
definitions of orthodoxy/heresy, based on three different systems of religious authoritythose defined by the
imamate, theology, and lawsimultaneously. The legal system has therefore not been the only factor in
defining the relationship of Shiism to Sunni Islam, but it has played an extremely important role in defining
Shiism's status vis-à-vis the majority.

The Twelver Shiite legal tradition responded to the challenge of the Sunni

4 Husayn al-'Amili, Munazarat al-'Amili ma'a ba'd 'ulama' Halab (MS, Maktabat al-Mar'ashi, Qum,
majmu'ah 1161, fols. 1-3), fols. 1, fols. 1b-3a.
5 The section of al-Suwaydi's work which treats the events surrounding the debate as well as the debate
itself has been printed as Mu 'tamar al-Najaf (Cairo: al-Matba'ah al-salafiyah, 1973). It was first printed
under the title al-Hujaj al-qati'ah li'ttifaq al-firaq al-islamiyah (Cairo: Matba'at al-sa'adah, 1905).
6 al-Suwaydi, Mu'tamar al-Najaf, 39-42.
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legal madhhabs in three main ways, each defined by a particular strategy with respect to the concept of
consensus. In the first type of response, Shiites conformed, at least outwardly, to the requirements of the
madhhab system established by the Sunni jurists. In order to participate in the legal system, they, like the
Mu'tazili and Ash'ari theologians, affiliated with one of the existing Sunni madhhabs. The Twelvers created a
Shiite tradition of legal study within the Shafi'i madhhab which began in the early tenth century and lasted
throughout the premodern period. The choice to affiliate with the Shafi'i madhhab remained quite constant
despite the differences in time and geographical region involved, and seems to have stemmed primarily from
the semirationalist positions of the jurists who initiated the tradition in the tenth century. They were much
more comfortable with the Shafi'is than with the Hanafis, in their view extreme rationalists who blatantly
ignored scriptural texts and contradicted them on the basis of analogy. The adoption of this strategy of
affiliation with the Shafi'i madhhab often involved the extensive performance of taqiyah, or dissimulation.
This allowed Twelver scholars to pass as Sunni students and professors and to minimize the dangers of
being accused of heresy while studying, teaching, and granting legal opinions in Sunni environments. The
Twelvers' involvement with the Shafi'i madhhab was not a temporary, ad hoc, measure; for many of the
participants in the tradition it involved years of study, teaching, and writing as Shafi'is.

The second type of response was to argue that the consensus used by the Sunni jurists to exclude the Shiites
actually included them, for the Twelver jurists constituted a madhhab coordinate with, and equivalent to, the
other Sunni madhhabs. This strategy led to the adoption of a Twelver Shiite theory of consensus in order to
establish the legitimacy of the Shiite legal tradition. The Twelver Shiites agreed that the consensus of the
Muslim jurists (ijma' al-ummah) was an authoritative argument (hujjah). They claimed, though, that the
basis of consensus cited by the Sunnis was incorrect and that the consensus was rendered valid by its
inclusion of the imam's opinion. The consensus of the Shiite jurists (ijma' al-firqah or ijma' al-firqah al-
muhiqqah) was therefore also an authoritative argument. This introduction of a two-tiered theory of
consensus allowed the Shiites to engage in debate with the Sunni jurists and argue for their own inclusion
within the legal madhhab system, yet at the same time retain their theoretical reliance on the opinion of the
imam and the guarantee of guidance to the religious truth that went along with it. Al-Shaykh al-Mufid
probably proposed this theory by 380/990, but similar theories may have existed in the work of Ibn al-
Junayd and al-Mas'udi earlier in the tenth century. Al-Mufid's students al-Sharif al-Murtada and al-
Shaykh al-Tusi elaborated his theory of consensus and established it as a standard feature of Twelver
jurisprudence.

The acceptance of the legal principle of consensus occurred concomi-
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tantly with the establishment of a regular system for the transmission of legal knowledge following the
methodology of the Sunni legal madhhabs. It is with the work of al-Shaykh al-Mufid in the late tenth century
in particular that the Twelver or Imami madhhab, as a school of law parallel with the Sunni legal madhhabs,
came into existence. The Twelvers had in al-Mufid a recognized ra'is or top legal scholar. Al-Mufid's legal
epitome al-Muqni'ah served as the basis for a regular law course. The following generation of Twelver jurists
recognized him as the source of its expertise in the law. By 380/990, he had authored a manual on
jurisprudence, presenting Twelver legal methodology in a form sanctioned by the Sunni madhhabs. In
addition, al-Mufid wrote works on the disputed questions of the law. These basic elements of a standard
Twelver legal madhhab had been in place in the mid-tenth century in the activities of al-Mufid's older
contemporary Ibn al-Junayd al-Iskafi, but the tradition he established was truncated, since al-Mufid, al-
Sharif al-Murtada, and al-Shaykh al-Tusi rejected his works. One cannot claim that he inaugurated the
Twelver madhhab that has continued until the present.

The third type of response involved rejection of consensus and the Sunni legal system of which it was part.
Early Akhbari scholars, termed ashab al-hadith, argued for the severe restriction of rational methods in the
law and closer adherence to the literal texts of scripture. Rejecting Sunni and rationalist legal methods, they
upheld instead a religious system based on reliance on hadith reports, which embodied the teachings of the
imams. This system, they held, was a more authentic extension of the authority of the imams. All religious
authority resided in the scripture itself, though the system naturally tended to boost the authority of hadith
experts. Active in the tenth and eleventh centuries, the Akhbaris lost support in the twelfth century, and the
Usulis, the proponents of the Twelver legal madhhab, established their dominance of Shiite religious
scholarship. The Usulis consistently upheld and increasingly emphasized the exclusive religious authority of
the jurists, particularly with the development in the sixteenth century of the theory of "general agency" (al-
niyabah al-'ammah), whereby the jurists claimed designation as general representatives of the Hidden Imam
during the Greater Occultation.

Reacting to what they saw as the excessive adoption of rationalist and specifically Sunni methods, the
Akhbari revival of the seventeenth century aimed to reestablish a religious system which relied closely on the
hadith of the imams. This wave of Akhbarism was couched specifically as an anti-Sunni, anti-madhhab
movement. Muhammad al-Amin al-Astarabadi, Muhsin al-Fayd al-Kashani, and other prominent leaders of
the movement rejected the authority of the jurists and saw that a Shiite scholar's utility to the community
lay in his ability to relate the hadith of the imams to the believers. They attached no value to consensus,
which was, in their view, an illegitimate innovation used by the Sunni jurists to justify and reinforce the
historical oppres-
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sion of the Shiites within the Islamic community. They rejected the institution of the Twelver Shiite legal
madhhab as inauthentic to Shiism and inconsonant with fundamental Shiite doctrines and accused earlier
Shiite jurists of adopting Sunni legal methods, either on purpose or unwittingly. By the nineteenth century,
their program had failed in all but a few isolated circles.

Participation in the Shafi'i madhhab served as an important means for the Twelver jurists to advance
Twelver legal theory and strengthen the institution of the Twelver madhhab itself. It is no coincidence that
the jurists who engaged most actively in the Shafi'i madhhab also contributed most to the advancement of
Twelver legal scholarship. Even if al-Shaykh al-Tusi is left out of consideration on the grounds that we do
not have solid evidence of his Shafi 'i legal studies, al-'Allamah al-Hilli, al-Shahid al-Awwal, and al-Shahid
al-Thani, all of whom studied Shafi'i law and jurisprudence, stand out as giants in the Twelver legal
tradition. Many of their great innovations involved the adoption and incorporation of Sunni methods and
concepts into Twelver legal scholarship. Thorough examination of their work on both jurisprudence and the
points of law is bound to show, as the Akhbaris intimated, their debt to Shafi'i studies. Al-Hilli's Nihayat al-
wusul, Tahdhib al-wusul, and Qawa'id al-ahkam, al-Shahid al-Awwal's al-Qawa'id wa'l-fawa'id; and al-Shahid
al-Thani's Tamhid al-qawa'id and Masalik al-afham give ample evidence of their intense involvement with the
Shafi'i legal tradition in particular.

These three strategies, and the interactions between them, have shaped much of the historical development
of Twelver law and legal institutions since the tenth century. The question arises whether the Shiites wished
to subvert the Shafi'i madhhab, to turn it to their own purposes once having established their own
participation in it. Makdisi has argued that the Ash'aris introduced their own agenda into the Shafi'i
madhhab, just as the Mu'tazilis found the Hanafi madhhab fertile ground for the propagation of rationalist,
philosophical methods.7 Did Shiites endeavor to do the same? Scholarship to date does not provide any
concrete evidence of such goals, yet to answer this question with any certitude would require a careful
comparative analysis of the history of Shafi'i and Twelver Shiites scholarship on the points of law, a
formidable task. That there has been extensive Shafi'i influence on the development of Twelver Shiite law
and legal theory seems fairly clear, though the topic has yet to be examined in detail. Given the level of
contact between the two systems, it is certainly possible that influence occurred in the other direction as
well.

The efforts of the Twelver jurists involved in Shafi'i legal scholarship brought Twelver jurisprudence closer
and closer to Sunni jurisprudence. Beginning with the work of al-Shaykh al-Mufid, one discerns in Twelver
ju-

7 Makdisi, "Significance of the Sunni Schools of Law," 7-8.
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risprudence an obvious progression toward assimilation with Sunni legal theory, which culminated, in a
sense, in the work of al-Shahid al-Thani. Modarressi has suggested that the work of al-Shahid al-Thani,
Husayn b. 'Abd al-Samad al-'Amili, and other sixteenth-century figures set the stage for the revival of
Akhbarism in the next century by calling for more freedom in the interpretation of Shiite law and adopting
a critical approach to earlier Shiite legal scholarship. While al-Shahid al-Thani's work played an important
role in provoking the Akhbari revival, it is not as a forerunner or part of the vanguard of the Akhbari
school. In attacking the theories of Usuli jurists al-Astarabadi was most likely reacting to the work of al-
Shahid al-Thani in particular, though he preferred to lay blame on the earlier jurist al-'Allamah al-Hilli.
Al-Shahid al-Thani not only had called into question the authenticity of many traditions contained in the
four standard Shiite hadith collections but also had espoused positions on legal theory which brought Shiite
jurisprudence dangerously close to that of the Sunnis, as his remarks on consensus show. Al-Shahid al-
Thani and the Akhbaris certainly shared an interest in earlier works of hadith, but their intentions were
poles apart; the Akhbaris aimed to bolster the authority of the standard hadith compilations and to gather
as much "scriptural" material as possible, while al-Shahid al-Thani and Husayn b. 'Abd al-Samad sought,
drawing on the methods of historical criticism, to limit the material accepted as probative to that which
could be proved authentic according to rationalist standards. Similarly, their criticisms of earlier Shiite legal
scholarship were diametrically opposed. While Akhbaris criticized Shiite jurists for following what they saw
as Sunni methods, al-Shahid al-Thani criticized them for not applying these same methods consistently or
correctly.

One of the chief historical effects of the Akhbari revival was to strengthen the Twelver legal madhhab, for
the Usulis or mujtahids adopted a hard line in their efforts to refute the Akhbaris, upholding many positions
that tended to strengthen the position of the jurists and enhance their authority. The insistence on ijtihad in
the modern Shiite system of legal education almost certainly results from the Akhbari-Usuli controversy.
The position of taqlid al-mayyit, the permissibility of the layman's following the opinions of a deceased jurist,
was championed by a number of Akhbaris, such as Ni'mat Allah al-Jaza'iri, but was soundly defeated by
the Usulis.8 The requirement to practice according to the opinions of a living mujtahid has obviously worked
to increase the power of the modern Shiite jurists. The Usuli reaction to the Akhbaris, led by such thinkers
as al-Bihbihani, brought Twelver jurisprudence, once again, closer to Sunni jurisprudence. It reestablished
the monopoly of the

8 Ni'mat Allah al-Jaza'iri, Kitab manba' al-hayat wa-hujjiyat qawl al-mujtahid min al-amwat, printed
with Muhammad Muhsin al-Fayd al-Kashani, al-Shihab al-thaqib fi wujub salat al-jum 'ah al-'ayni
(Beirut: Mu'assasat al-a'lami li'l-matbu'at, 1981.
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jurists over religious authority as providing the only legitimate extension of the imam's authority during the
Occultation. It stressed the prerogative of the jurists to use rational methods in the derivation of the law and
maintained the duty of the jurists to profess legal opinions on the basis of their personal research. Actually,
the Shiites appear to have preserved features of the classical Sunni system that have since fallen by the
wayside in Sunni environments. Certainly the modern Twelver legal curriculum more closely resembles that
followed in late medieval Islamic centers of legal scholarship than does that of al-Azhar in terms of both
content and method. The ijazat al-ijtihad seems, too, to preserve the practice of granting the ijazat al-tadris
wa'l-ifta', which has been lost at Sunni institutions, such as al-Azhar.

Scholarship on Twelver Shiite law has tended to portray the rise of the legal system and the concomitant
authority of the jurists as a logical result of the Occultation of the imam or as a stopgap measure instituted
to deal with the authority vacuum brought about by the Occultation. This explanation is severely flawed. It
is clear that the legal madhhabs were first developed by the Sunnis. They were formed, as institutions for the
regular transmission of legal knowledge, not in the eighth century when their eponymous founders lived, but
in the late ninth and early tenth centuries. Similarly, it cannot be argued that Ja'far al-Sadiq founded the
Twelver Shiite legal madhhab as an organized institution. The early Shiites did not need such a system, and
many saw it as illegitimate in its conception; but when the Sunni legal madhhabs threatened to exclude them
from the pale of orthodoxy, a number of Shiite scholars, primarily those living in a mixed environment,
began to form their own organized institution of legal education and practice, the Imami or Twelver
madhhab. This process took place in the time of al-Shaykh al-Mufid in the late tenth century.

Among the most vocal representatives of the Sunni legal madhhab system were the Hanbalis. The Hanbalis
and their traditionalist allies played a major role in opposing the Twelver Shiites, just as they played a
pivotal role in the struggle against the Mu'tazilis. The Shiites' greatest enemies in Baghdad, they put the
greatest amount of social pressure on the Shiite minority in al-Karkh; the two groups were in nearly
constant conflict. When, in the early eleventh century, the traditionalists succeeded in gaining the support of
al-Qadir, pressure on the Shiites increased markedly. Al-Qadir's declarations forbade the public teaching of
Shiite and Mu'tazili doctrines, and those scholars who wished to retain official positions were required to
disavow their suspect views. Sunni traditionalists refused to debate the leading Twelver scholars on the
grounds that they were heretics whose opinions were invalid. While the Hanbali role in exerting pressure on
the Shiites is undeniable, it would nevertheless be wrong to claim that it was only they and other
traditionalists who provoked the Twelvers' foundation and justification of a juridical madhhab. The theo-
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2
Islamic Legal Orthodoxy

''Whoever denies the consensus of the Community has denied the Prophet."1 
Ibn al-Qass (d. 335/946)

Through the formation and consolidation of the classical Sunni juridical madhhabs, traditionalist jurists were
able to gain exclusive control over institutions of Islamic religious education and establish their collective
authority for the interpretation of Islamic law. From the tenth century until the present, the Sunni madhhabs
have dominated Islamic religious discourse. Their proponents have succeeded in marginalizing or
subordinating other societal groups claiming religious authority, such as theologians, caliphs, and hadith
experts, and have regularly attempted to prevent other religious groups perceived as heterodox from taking
part in the legal system. In the community of interpretation constituted by the madhhabs, legal consensus
(ijma'), the unanimous opinion of qualified jurists, defines Islamic orthodoxy. Only the opinions of scholars
who belong to one of the recognized madhhabs, and have completed study in a curriculum defined and
controlled by the jurists, may be taken into account in debate on religious questions. All other opinions,
whether supported by evidence or not, are considered heterodox. The violation of legal consensus
(mukhalafat al-ijma')the espousal of an opinion which goes against that held unanimously by the qualified
jurists of the recognized madhhabsrepresents an unacceptable deviation from orthodoxy.

Armed with this definition of Islamic legal heresy, Sunni jurists have historically attempted to restrict the
boundaries of Islamic religious discourse and to prevent minority groups, including Mu'tazilis, Shiites, and
Kharijis, from participating in the development of Islamic law. Beginning in the tenth

1 Cited in al-Khatib al-Baghdadi. Kitab al-faqih wa'l-mutafaqqih, 2 vols., ed. Isma'il al-Ansari (Beirut:
Dar al-kutub al-'ilmiyah, 1980), 2: 19.
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retical elaboration of Twelver jurisprudence owed as much to the Mu'tazilis as it did to the Hanbalis and
other traditionalists. The contemporary Sunni theorist with whom the legal works of al-Shaykh al-Mufid,
al-Sharif al-Murtada, and al-Shaykh al-Tusi engaged most directly was undoubtedly the Mu'tazili
theologian and Shafi'i jurist al-Qadi 'Abd al-Jabbar. Equally subject to traditionalist attacks and threatened
with exclusion from public religious discourse, the Mu'tazilis and the Twelvers were quite willing to debate
each other and partake in scholarly exchanges. Thus, while the early works of Twelver Shiite jurisprudence
were clearly formulated in response to a traditionalist threat, they bore a heavy imprint of Mu'tazili
thought, despite the Twelvers' aversion to the extreme rationalism of the Hanafis.

The significance of the Sunni legal madhhabs in Islamic religious history therefore is also evident in that they
brought about the rise of parallel institutions among the Twelver Shiites, the Zaydi Shiites, and perhaps
among the Kharijis as well. Examination of the religious history of the tenth and eleventh centuries shows
that not only four madhhabs were created and survived the period of consolidation but rather six, including
the Imami and Zaydi madhhabs. While the Jariri and Zahiri madhhabs died out in the course of the eleventh
century and the Maliki madhhab virtually died out in the east, the Imami legal madhhab was quite successful
in Iraq, Iran, Syria, and, before the advent of the Ayyubids, in Egypt. In the sixteenth century, Husayn b.
'Abd al-Samad al-'Amili could claim that the Imami jurists far outnumbered the Hanbalis and the Malikis,
for example.9

A cursory analysis of the history of Zaydi jurisprudence allows one to draw a number of parallels between
the Twelver and the Zaydi experience, suggesting that Zaydi responses to the Sunni madhhab system closely
match the Twelvers' historical responses. The field of Zaydi jurisprudence is considerably more obscure
than that of the Twelvers, but its outlines are becoming clearer as important primary sources are
published.10 Like the Twelvers, the Zaydis participated in the Sunni madhhabs beginning in the tenth
century. In the early period, they affiliated most often with the Hanafi madhhab. As mentioned in chapter 3,
the Zaydi Imam Abu 'Abd Allah al-Da'i Muhammad b. al-Hasan b. al-Qasim (d. 360/970-71) studied law
with the famous Hanafi jurist Abu al-Hasan al-Karkhi in Baghdad.11 The eleventh-century Zaydi scholar
Abu al-Sa'd al-Muhassin b. Muhammad al-Hakim al-Jashmi al-Bayhaqi (d. 494/1100-1101) was also an
adept of Mu'tazili theology and Hanafi law. In the late

9 Husayn al-'Amili, ''Munazarat al-'Amili," fol. 1b.
10 See, for example, Ibn al-Murtada, al-Bahr al-zakhkhar; Muhammad b. Isma'il al-Amir al-San'ani
Usul al-fiqh al-musamma bi-Ijabat al-sa'il sharh Bughyat al-amil, ed. Husayn b. Ahmad al-Sayaghi and
Muhammad Hasan Maqbuli al-Ahdal (Beirut: Mu'assasat al-risalah, 1988).
11 Ibn al-Murtada, Kitab Tabaqat al-mu'tazilah, 113-4.
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medieval period, when Zaydism was restricted to Yemen and Zaydi contact with the Hanafis diminished,
some Zaydi scholars participated in the Shafi'i madhhab. The jurist Muhammad b. Ibrahim Ibn al-Wazir (d.
840/1436-37) studied Shafi'i law in Mecca under the Shafi'i qadi Muhammad b. 'Abd Allah b. Abi Zahirah.
Muhammad b. Isma'il Ibn al-Amir (d. 1182/1768-69) studied the Shafi'i legal work Sharh al-'umdah by Ibn
Daqiq al-'Id al-Manfaluti (d. 702/1302), also in Mecca, under Muhammad b. Ahmad al-Asadi.12 Also like
the Twelvers, the Zaydis probably established a legal madhhab before the end of the tenth century. The
Zaydi madhhab may have begun already with the activities of the Imam Abu 'Abd Allah al-Da'i, who had
studied under al-Karkhi. By the late tenth century, the Zaydis, like the Twelvers, developed a two-tiered
theory of consensus. Before 385/995, Abu Talib Yahya b. al-Husayn b. Harun al-Natiq bi'l-Haqq (d.
424/1033) proposed the theory that ijma'ahlal-baytwas a binding argument (hujjah). At the present state of
research, it is not clear whether the Zaydi tradition boasted an anti-madhhab movement parallel with that of
the Twelver Akhbaris. The scholar Hamidan b. Yahya b. Hamidan (d. 656/1258) certainly criticized his
Zaydi fellows for their adoption of Mu'tazili theology,13 and he and others may have denounced the
adoption of the legal madhhab along Sunni lines as well.

The Twelver Shiite legal madhhab was not the only possible system available to fill the authority vacuum
caused by the Occultation of the twelfth imam. It can therefore not be seen as a logical development within
the structure of Twelver Shiism resulting from the Occultation. The rise and continued development of the
Twelver Shiite legal madhhab can be explained primarily as the result of pressure from the Sunni majority.
A number of other systems of religious authority were possible and were tried, either by the Twelvers
themselves or by other Shiite groups. A system where theoretical contact with the imam was maintained
through the medium of a representative existed within Twelver Shiism for nearly seventy years, and is
currently followed by the Bohra Isma'ili sects (Da'udi and Sulaymani), each of which recognizes a da'i
mutlaq, "supreme propagandist," who represents the hidden Imam. The Nizari Isma'ilis rediscovered their
line of imams in the twelfth century, after it had been cut off following the conflicts over succession to the
Fatimid caliph al-Mustansir (d. 497/1094). A system of religious authority controlled by philosophical
theologians was also conceivable, and steps were taken to institute such a system during the Mu'tazili-led
inquisition of the first half of the ninth century. A system based on the authority of hadith experts was
proposed and established by the Akhbaris during certain periods of Twelver history, and,

12 Ahmad Muhammad Subhi, al-Zaydiyah (Alexandria: al-Zahra' li'l-i'lam al-'arabi, 1984), 228-54,
435-500, esp. 438, 501-38, esp. 502.
13 Ibid., 395-434.
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according to them, was more authentic to Shiite tradition. The success and strength of the Twelver Shiite
legal madhhab is due, in large part, to the importance of the Sunni legal madhhabs in Islamic society at large
and not the result of, or a strange quirk brought about by, the Occultation of the twelfth imam.
Corroboration of this assessment may be found in the Zaydi tradition, where a Zaydi legal madhhab was
established, roughly simultaneously with the Twelver legal madhhab, in the tenth century. It too has lasted
until the present day, and it too has made strong claims for the religious authority of the jurists, even
though the Zaydi theory of the imamate differs significantly from that of the Twelvers and given that living
imams were present throughout most of the historical development of the madhhab.

This study provides some indication of the extent to which the consolidation of the Sunni madhhabs
controlled the subsequent history of Islamic religious doctrine and institutions, not only within the Sunni
community but also within the main marginal or minority Islamic groups of the Shiites and the Kharijis.
Examination of the Twelver Shiite tradition shows that the hegemonic influence of the legal system
functioned over the long run to create a large degree of similarity between what had begun as disparate
Islamic groups. The Sunni legal system and the theory of consensus on which it was based set the ground
rules for marginal sects' negotiation of their identity and place with respect to Islamic legal orthodoxy and
the system of legal education. Within this framework, the Twelver Shiite jurists have developed a legal
institution which differs in a few minor points from the four Sunni madhhabs. The conceptualization of this
madhhab reached a high point, in terms of similarity to and compatibility with the Sunni madhhabs, in the
sixteenth century in the thought of Zayn al-Din al-'Amili and then again in the thought of alBihbihani in the
eighteenth century. While the Shiite doctors of the law do not renounce belief in the imamate as a
fundamental tenet of Islam and must therefore hold Sunnis to be misguided heretics or unbelievers, they
nevertheless follow Sunni methods and principles quite closely, and in some cases seem to have preserved
aspects of the classical Sunni legal system that have since passed out of existence in Sunni environments. The
proponents of the fifth madhhab represent those scholars who most regularly tended to espouse the
integrationat least formallyof Shiism into the majority community. The extent of integration proposed in the
theories of these individual Shiite scholars varied, as did Sunni jurists' willingness to accept these proposals.
There was always a tension between the Shiites' desire to participate in the majority community and their
belief that they were the chosen sect of Islam, al-firqah alnajiyah, alone blessed with divine guidance to true
faith.

Arnold Toynbee has claimed that all history is a response to a challenge. The threat which faced the Shiites,
that of exclusion from the community by the Sunni juridical madhhabs, presented one of the most formidable
chal-
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lenges within the intellectual history of Islam. It is this challenge, more than any other, which brought about
the formation of the Twelver Shiite madhhab and the establishment of a legal system based on the authority
of the jurists. The Twelvers succeeded in creating a madhhab that is essentially functionally equivalent to the
Sunni madhhabs that has persevered from the tenth until the present century with remarkable intellectual
vigor. It has never been fully integrated into the Sunni madhhab system, but every so often there appears an
indication that it has gained a large degree of acceptance on the part of Sunni jurists. In the comparative
legal work 'Umdat al-talib fi ma'rifat al-madhahib, the Hanafi jurist Muhammad b. 'Abd al-Rahman al-
Samarqandi (d. 721/1321) recorded the law of the Twelver Shiite and Zahiri madhhabs in addition to that of
the four standard Sunni madhhabs.14 The 1959 fatwa of Shaykh Mahmud Shaltut, the rector of al-Azhar,
recognizing the Twelver and Zaydi legal traditions as legitimate madhhabs coordinate with the Sunni
madhhabs is but one recent tribute to the efforts Shiite jurists have made to participate in the greater Islamic
legal system.

14Ibn Qutlubugha, Taj al-tarajim, 57.
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century, the Twelver Shiites have reacted to this predicament in a number of ways that will be explored in
the following chapters of this study. The specific norms used to exclude them have shaped the forms their
reactions took, profoundly affecting the subsequent history of Twelver Shiite legal education, scholarship,
and theory.

The Professionalization of Sunni Legal Study

Recent studies, correcting earlier views which date the madhhabs anachronistically back to their eponymous
"founders," place the formation of the classical Sunni legal madhhabs as structured organizations engaged in
the regular transmission of legal knowledge in the mid-ninth to early tenth centuries. The standard
musannaf compilations of hadith, arranged according to legal topics, date from the mid-ninth century and
were intended to serve as ready references for jurists, an implication that the legal profession was already
active and beginning to organize at that time.2 Calder identifies the tenth century as the major period of
transition in the formalization of Islamic legal scholarship, characterized by the production of epitomes
(mukhtasars) of law, the earliest element of a formal legal curriculum. The role of the Epitomes of the Hanafis
Ahmad b. Muhammad al-Tahawi (d. 321/933) and Abu al-Fadl Muhammad b. Muhammad al-Marwazi (d.
334/945-46), the Talkhis fi al-fiqh of the Shafi'i Ibn al-Qass (d. 335/946), and the Epitome of the Hanbali Abu
al-Qasim al-Khiraqi (d. 334/945-46) as textbooks in regular processes of legal education is clear from the
numbers of commentaries they generated.3

In his study of the formation of the classical Sunni schools of law, Melchert finds that the consolidation of
the three main legal schools in Baghdad and the Islamic Eastthe Shafi'i, Hanbali, and Hanafi madhhabsmay
be dated to the late ninth and early tenth centuries. In order to discern the existence of the madhhab as an
institution, Melchert uses as criteria the recognition of a ra'is or chief scholar, the production of
commentaries (ta'liqahs) on standard legal epitomes (mukhtasars), and the regular transmission of legal
knowledge, whereby students were recognized as having completed their legal education under a specific
prominent jurist. He identifies the great law professors, the Shafi'i Ibn Surayj (d. 306/918), the Hanbali al-
Khallal (d. 311/923), and the Hanafi Abu al-Hasan al-Karkhi (d. 340/952), as the virtual founders of their
respective madhhabs. The Maliki, Zahiri, and Jariri madhhabs had limited success in the east and ceased to
exist as coherent organizations in Baghdad by the early eleventh century. The Maliki jurists of Baghdad
during the ninth century, particularly Isma'il b.

2 Makdisi, Rise of Humanism, 19-20.
3 Norman Calder, Studies in Early Muslim Jurisprudence (Oxford: Clarendon Press, 1993), 245-47.
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Ishaq (d. 282/896), established a system of legal education that maintained some continuity in the tenth
century, but which would subsequently sputter out. Neither adherents of the Zahiri schoolfollowers of Da'ud
b. 'Ali (d. 270/884)nor those of the Jarriri schoolfollowers of Muhammad b. Jarir al-Tabari (d.
310/923)produced, as far as the sources reveal, the regular commentaries which signal the existence of a
functioning madhhab. The Malikis in the west subsequently and gradually incorporated the innovations that
had taken place in the east.4

Several key developments in the professionalization of legal studies in the tenth and eleventh centuries have
been identified by George Makdisi. He has shown that Sunni traditionalists established endowed colleges of
law over which they maintained exclusive control, first in the form of masjid-khan complexes in the tenth
century, then in the form of madrasahs per se in the eleventh. These new institutions entailed a framework of
scholarly personnel also controlled by the jurists. They taught a formal legal curriculum, involving, in
addition to the ancillary sciences, a regular four-year law course followed by a program of advanced study
in law and disputation taking as long as ten to twenty years. The advanced student would write a ta'liqah, a
commentary on his professor's method concerning the disputed questions of the law (khilaf). Upon
completing his legal education, the student would receive the ijazat al-tadris wa'l-ifta', "the license to teach
law and grant legal responsa," from his law professor, a master jurist. This license attested to the bearer's
general competence as a jurist and ability to engage in independent legal research and interpretation.
Makdisi likens it to a doctorate of law.5 Jurists of the tenth and eleventh centuries were no longer merely
scholars of the Koran and the traditions of the Prophet. They were trained professionals who had gone
through a rigorous education in the law and related sciences. All those who had not completed this education
were excluded from participating in the elaboration of the law.

Makdisi has argued that the traditionalist movement played a pivotal role in the formation of the Sunni
madhhabs in an attempt to prevent what was seen as rationalist encroachments on religious interpretation at
the expense of reliance on scripture. He points out several historical victories for the traditionalists in their
struggle to limit the influence of speculative theology on the elaboration of Islamic doctrine. Near the turn of
the ninth century, al-Shafi'i authored al-Risalah, a treatise on legal methodology that Makdisi characterizes
as embodying a juridical theology designed to exclude the rationalist Mu'tazilis

4 Melchert, "Formation of the Sunni Schools of Law."
5 Makdisi, Rise of Colleges, 1-223; idem, Rise of Humanism, 2-45; idem, "Muslim Institutions of Learning
in Eleventh-Century Baghdad," BSOAS 24 (1961): 1-56.

 

< previous page page_27 next page >



page_270

file:///E|/...welver%20Shiite%20Responses%20to%20the%20Sunni%20Legal%20System/0874805511/files/page_270.html[2010/03/03 05:04:06 nm]

< previous page page_270 next page >

Page 270

yah li'l-turath, 1973.

Qazwini, 'Abd al-Jalil. Kitab al-Naqd. Ed. Mir Jalal al-Din Muhaddith. Tehran, 1980.

al-Qirqisani, Ya'qub. Kitab al-anwar wa'l-maraqib. 5 vols. Ed. Leon Nemoy. New York: Alexander Kohut
Foundation, 1939-45.

al-Qummi, Mirza Abu al-Qasim. Qawanin al-usul. Tehran, 1858-59.

al-Qummi, Muhammad Taqi. "Qissat al-taqrib." Risalatal-islam 11 (1959): 348-59.

al-Qurtubi, Muhammad b. Ahmad. al-Jami'li-ahkam al-Qur'an. 20 vols. Beirut: Dar ihya' al-turath al-'arabi,
1985.

Rahman, Fazlur. Islam. 2d ed. Chicago: University of Chicago Press, 1979.

al-Razi, Fakhr al-Din. Itiqaddt firaq al-muslimin wa'l-mushrikin. Ed. 'Ali Sami al-Nashshar. Cairo: Maktabat
al-nahdah al-misriyah, 1938.

Razi, Muhammad Sharif. Ganjinah-yi danishmandan. 7 vols. Tehran, 1973.

al-Razi, Muntajab al-Din 'Ali b. 'Ubayd Allah b. Babawayh. Fihrist asma' 'ulama'al-shi'ah wa-musannifihim
(Fihrist Muntajab al-Din). Ed. 'Abd al-'Aziz al-Tabataba'i. Beirut: Dar al-adwa', 1986.

Reinhart, A. Kevin. Before Revelation: The Boundaries of Muslim Moral Thought. Albany: State University of
New York Press, 1995.

Repp, R. C. The Miifti of Istanbul: A Study in the Development of the Ottoman Learned Hierarchy. London:
Ithaca Press, 1986.

Rizvi, Saiyid Athar Abbas. A Socio-Intellectual History of the Isna 'Ashari Shi'is in India. 2 vols. Canberra,
Australia: Ma'rifat Publishing House, 1986.

Sabari, Simha. Mouvements populaires à Bagdad à l'époque 'Abbaside, IXe-XIe Siècles. Paris: Maisonneuve,
1981.

Sachedina, Abdulaziz Abdulhussein. Islamic Messianism: The Idea of the Mahdi in Twelver Shi'ism. Albany:
State University of New York Press, 1981.

. The Just Ruler in Shi'ite Islam: The Comprehensive Authority of the Jurist in Imamite Jurisprudence.
Oxford: Oxford University Press, 1988.

. "Al-Khums: The Fifth in the Imami Shi'i Legal System." JNES 39 (1980): 275-89. al-Safadi, Salah al-Din
Khalil b. Aybak. al-Wafi bi'l-wafayat. 17 vols. Istanbul: Matba'at al-dawlah, 1931.

al-Sakhawi, Muhammad b. 'Abd al-Rahman. al-Daw'al-lami'li-ahlal-qarn al-tasi'. 12 vols. Cairo: Dar al-
kitab al-islami, n.d.

Salati, Marco. "Ricerche sulo sciismo nell'Impero ottomano: II viaggio di Zayn al-Din al-Sahid al-Tani a
Istanbul al tempo di Solimano il Magnifico (952/1545)." Oriente Moderno 9 (1990): 81-92.

Salibi, K. S. "The Banu Jama'a: A dynasty of Shafi'i jurists in the Mamluk period." Studia Islamica (1958):
97-109.

. art. "Ibn Djama'a." EI2.

al-San'ani, Muhammad b. Isma'il al-Amir. Usul al-fiqh al-musamma bi-Ijabat al-sa'il sharh Bughyat al-mil.
Ed. Husayn b. Ahmad al-Sayaghi and Muhammad Hasan Maqbuli al-Ahdal. Beirut: Mu'assasat al-risalah,



page_270

file:///E|/...welver%20Shiite%20Responses%20to%20the%20Sunni%20Legal%20System/0874805511/files/page_270.html[2010/03/03 05:04:06 nm]

1988.

Santillana, David. Istituzioni di diritto musulmano malichito con riguardo anche alsistema sciafiita. vol. 2.
Rome: Istituto per l'oriente, 1938.

al-Sarakhsi, Abu Bakr Muhammad. Usul al-Sarkhsi. 2 vols. Ed. Abu 'l-Wafa' al-Afghani. Beirut: Dar al-
ma'rifah, n.d.

Scarcia, Gianroberto. "Intorno alle controversie tra Ahbari e Usuli presso gli imamiti di Persia." Rivistadegli
Studi Orientali 33 (1958): 211-50.

Schacht, Joseph. The Origins of Muhammadan Jurisprudence. Oxford: Clarendon Press, 1950.
 

< previous page page_270 next page >



page_271

file:///E|/...welver%20Shiite%20Responses%20to%20the%20Sunni%20Legal%20System/0874805511/files/page_271.html[2010/03/03 05:04:07 nm]

< previous page page_271 next page >

Page 271

Schmidtke, Sabine. The Theology of al-Allama al-Hilli (d. 726/1325). Berlin: Klaus Schwarz Verlag, 1991.

Sezgin, Fuat. GAS. 9 vols. Leiden: E. J. Brill, 1967-84.

al-Shafi'i, Muhammad b. Idris. Islamic Jurisprudence: Shafi'i's Risala. Trans. Majid Khadduri. Baltimore,
Maryland: The Johns Hopkins Press, 1961.

. Kitab al-umm. 7 vols. Bulaq, 1902-6.

. al-Risalah. Ed. Ahmad Muhammad Shakir. 2d ed. Cairo: Dar al-turath, 1979.

al-Shahid al-Awwal. See al-Jizzini, Muhammad b. Makki.

al-Shahid al-Thani. See al-'Amili, Zayn al-Din.

al-Shahrastani, Abu al-Fath Muhammad b. 'Abd al-Karim. al-Milal wa'l-nihal. 2 vols. Ed. Abu 'Abd Allah
al-Sa'id al-Manduh. Beirut: Mu'assasat al-kutub al-thaqafiyah, 1994.

Shaltut, Mahmud. ''Fatwa." Risalat al-islam 11 (1959): 227-28.

Shams al-Din, Muhammad Rida. Hayat al-imam al-Shahid al-Awwal. Najaf: Matba'at alghari al-hadithah,
1957

al-Sha'rani, 'Abd al-Wahhab. al- Tabaqt al-sughra. Cairo: Maktabat al-qahirah, 1970.

al-Shatibi, Ibrahim b. Musa. al-Muwafaqat fi usul al-shari'ah. 4 vols. Beirut: Dar al-kutub al-'ilmiyah, 1991.

al-Shawkani, Muhammad b. 'Ali. Irshad al-fuhul ila tahqiq 'ilm al-usul. Ed. Abu Mus'ab Muhammad Sa'id
al-Badri. Beirut: Mu'assasat al-kutub al-thaqafiyah, 1993.

Shboul, A. Al-Mas'udi and His World. London: Ithaca Press, 1979.

al-Shirazi al-Fayruzabadi, Abu Ishaq. Kitab al-luma'fi usul al-fiqh. Ed. Muhammad Badral-Din al-Na'sani
al-Halabi. Beirut: Dar al-nadwah al-islamiyah, 1987-88.

.Tabaqat al-fuqaha'. Ed. Ihsan 'Abbas. Beirut: Dar al-ra'id al-'arabi, 1970.

. al-Tabsirahfi usul al-fiqh. Damascus: Dar al-fikr, 1980.

Sourdel, Dominique. "L'Imamisme vu par le Cheikh al-Mufid." Revue des Etudes Islamiques 40 (1972): 217-
96.

.art. "Karak Nuh." EI2.

Stewart, Devin J. "A Biographical Notice on Baha' al-Din al-'Amili (d. 1030/1621)." JAOS 111 (1991): 563-
71.

. "The First Shaykh al-Islam of the Safavid Capital Qazvin." JAOS 116 (1996): 387-405.

. "The Humor of the Scholars: The Autobiography of Ni'mat Allah al-Jaza'iri." Iranian Studies 22 (1991):
47-81.

. "Husayn b. 'Abd al-Samad al-'Amili's Treatise for Sultan Suleiman and the Shi'i Shafi'i Legal Tradition."
Islamic Law and Society 4 (1997): 156-99.

. "Popular Shi'ism in Medieval Egypt: Vestiges of Islamic Sectarian Polemics in Egyptian Arabic." Studia
Islamica 84 (1996): 35-66.



page_271

file:///E|/...welver%20Shiite%20Responses%20to%20the%20Sunni%20Legal%20System/0874805511/files/page_271.html[2010/03/03 05:04:07 nm]

. "Taqiyyah as Performance: the Travels of Baha' al-Din al-'Amili in the Ottoman Empire (991-93/1583-
85)." Princeton Papers in Near Eastern Studies 4 (1996): 1-70.

Strothmann, Rudolf. "Recht der Ismailiten." Der Islam 31 (1954): 131-46.

. art. "Shi'a." EI1.

. art. "Takiyya." EI1.

Subhi, Ahmad Muhammad. al-Zaydiyah. Alexandria: al-Zahra' li'l-i'lam al-'arabi, 1984.

al-Subki, Taj al-Din. Jam'al-jawami' 2 vols. Cairo: 'Isa al-Babi al-Halabi, n.d.

. abaqat al-shafi'iyah al-kubra. 10 vols. Ed. 'Abd al-Fattah al-Hilw and Mahmud Muhammad al-Tanahi.
Cairo: Hajr, 1992.

al-Suwaydi, 'Abd Allah b. al-Husayn. Mu'tamar al-Najaf. Cairo: al-Matba'ah al-salafiyah, 1973. First
printed as al-Hujaj al-qati'ah l'ittifaq al-firaq al-islamiyah. Cairo: Matba'at al-sa'adah, 1905.
 

< previous page page_271 next page >



page_272

file:///E|/...welver%20Shiite%20Responses%20to%20the%20Sunni%20Legal%20System/0874805511/files/page_272.html[2010/03/03 05:04:07 nm]

< previous page page_272 next page >

Page 272

al-Suyuri al-Hilli, Miqdad b. 'Abd Allah. Nadd al-qawa'idal-fiqhiyah 'ala madhhab al-imamiyah. Ed. al-
Sayyid 'Abd al-Latif al-Kuhkamari. Qum: Maktabat al-Mar'ashi, 1983.

al-Suyuti, Jalal al-Din. Bughyatal-wu'at fi tabaqat al-lughawiyin wa'l-nuhat. Cairo: Matba'at al-sa'adah, 1908.

. Kitab al-tahadduth bi-ni'mat Allh. In Jalal al-Din al-Suyuti, vol. 2. Ed. Elizabeth M. Sartain. Cambridge:
Cambridge University Press, 1975.

. al-Radd 'ala man akhlad ila al-ard wa-jahilann al-ijtihad fi kull asrfard. Ed. Khalil al-Mays. Beirut: Dar al-
kutub al-'ilmiyah, 1983.

al-Tabari, Muhammad b. Jarir. Tafir al- Tabari: Jami'al-bayan 'an ta 'wil al-Qur'an. 14 vols. Ed. Mahmud
Muhammad Shakir. Cairo: Dar al-ma'arif, 1961-69.

Tabataba'i, Sayyid Muhammad Husayn. Shi'ite Islam. Trans. Seyyed Hossein Nasr. Albany: State University
of New York Press, 1975.

al-Tabrisi, Abu 'All al-Fadl b. al-Hasan. Majma'al-bayan. 10 vols. Beirut: Dar al-ma'rifah, 1986.

al-Tha'alibi al-Nisaburi, Abu Mansur 'Abd al-Malik. Tatimmat al-yatimah, vol. 1. Tehran: Matba'at fardin,
1934.

al-Tihrani, Agha Buzurg. al-Dhari'ah ila tasanif al-shi'ah. 26 vols. Beirut: Dar al-adwa', 1983.

. Tabaqat a'lam al-shi'ah. Ihya' al-dathir min al-qarn al- 'ashir. Ed. 'Ali Naqi Munzavi. Tehran: Danishgah-
i Tihran, 1987.

al-Tufi, Sulayman b. 'Abd al-Qawi. 'Alam al-jadhal fi 'ilm al-jadal. Ed. Wolfhart Heinrichs. Wiesbaden:
Franz Steiner, 1987.

Tunkabuni, Mirza Muhammad. Qisas al-'ulama'. Shiraz: Intisharat 'ilmiyah islamiyah, 1964.

Turki, Abdel-Magid. "L'Ijma 'Ummat al-Mu'minin entre la Doctrine et l'Histoire." Studia Islamica 59
(1984): 4-78.

al-Tusi, Muhammad b. al-Hasan. Fihrist kutub al-shi'ah. Ed. Sayyid Muhammad Sadiq Bahr al-'Ulum.
Najaf: al-Matba'ah al-haydariyah, 1961.

. al-Khilaf. 3 vols. Tehran: Dar al-ma'arif al-islamiyah, n.d.

. Ikhtiyar ma'rifat al-rijal. 2 vols. [= Rijal al-Kashshi, printed with the Ta'liqah of Mir-i Damad Muhammad
Baqir al-Husayni]. Ed. Sayyid Mahdi al-Raja'i. Qum: Mu'assasat Al al-bayt, 1983-84.

. al-Istibsar fima ikhtalaf min al-akhbar. 4 vols. Ed. Sayyid Hasan al-Kharsan. Beirut: Dar al-adwa', 1985.

. al-Mabst fi fiqh al-imamiyah. 3 vols. Ed. Sayyid Muhammad Taqi al-Kashfi Tehran: al-Matba'ah al-
haydariyah, 1967.

. al-Nihayah fi mujarradal-fiqh wa'l-fatawa. Tehran, 1963.

. Tahdhib al-ahkam. 10 vols. Ed. Sayyid Hasan al-Musawi al-Kharsan. Beirut: Dar al-adwa', 1985.

. Talkhis al-shafi. 3 vols. Ed. Sayyid Husayn Bahr al-'Ulum. Najaf: Matba'at al-adab, 1963.

. al-Tibyan fi tafsir al-qur'an. 10 vols. Beirut and Najaf, 1972.

. 'Uddat al-usul. Tehran, 1896-97.



page_272

file:///E|/...welver%20Shiite%20Responses%20to%20the%20Sunni%20Legal%20System/0874805511/files/page_272.html[2010/03/03 05:04:07 nm]

al-Tustari, Asad Allah b. Isma'il al-Kazimi. Kashfal-qina 'an wujuh hujjiyat al-ijma'. Qum: Mu'assasat Al al-
bayt li-ihya' al-turath, n.d. Reprint of Bombay, 1899 ed.

al-Udfuwi, Ja'far b. Tha'lab. al-Tali' al-sa'id al-jami' li-asma' al-ruwat bi-a'la al-Sa'id. Cairo: Matba'at al-
Jamaliyah, 1914.

Watt, W. Montgomery. "Conditions of Membership of the Islamic Community." Studia Islamica 21 (1964):
5-12.
 

< previous page page_272 next page >



page_273

file:///E|/...welver%20Shiite%20Responses%20to%20the%20Sunni%20Legal%20System/0874805511/files/page_273.html[2010/03/03 05:04:08 nm]

< previous page page_273 next page >

Page 273

. The Formative Period of Islamic Thought. Edinburgh: Edinburgh University Press, 1973.

Weiss, Bernard G. "Al-Amidi on the Basis of Authority of Consensus." In Essays on Islamic Civilization
Presented to Niyazi Berkes, 342-56. Ed. Donald P. Little. Leiden: E. J. Brill, 1976.

. "The Primacy of Revelation in Classical Islamic Legal Theory as Expounded by Sayf al-Din al-Amidi."
Studia Islamica 59 (1984): 79-109.

. The Search for God's Law: Islamic Jurisprudence in the Writings of Sayf al-Din al-Amidi. Salt Lake City:
University of Utah Press, 1992.

Zayd, Mustafa. al-Maslahah fi al-tashri' al-islami wa-Najm al-Din al- Tufi. Cairo: Dar al-fikr al-'arabi, 1964.

Zebiri, Kate. Mahmud Shaltut and Islamic Modernism. Oxford: Clarendon Press, 1993.
 

< previous page page_273 next page >



page_274

file:///E|/...welver%20Shiite%20Responses%20to%20the%20Sunni%20Legal%20System/0874805511/files/page_274.html[2010/03/03 05:04:08 nm]

< previous page page_274 next page >

Page 274

Index

A

'Aishah (wife of Prophet), 243

al-Afghani, Jamal al-Din, 95, 102

Abu Hanifah, 106-107, 149, 152-53

Akbar, 'Ali, 244

Akhbaris:

and al-'Allamah Al-Hilli, 191-93;

as anti-madhhab movement, 193-97;

early history of, 182-83;

as historians of Islamic law and Twelver madhhab, 202-207;

rejection of Sunni jurisprudence, 176-79, 246-47;

and religious authority, 195-96, 207-208, 251-52;

revival of in seventeenth century, 179-82, 248-49;

and Sunni influence on Shiite legal tradition, 197-202;

and Sunni origins of legal methodology of, 189-90;

and Usuli controversy, 184-89, 224-25, 235.

See also Shiite legal system

A'lamiyah, and Twelver legal madhhabs, 230, 231-32

Aleppo, Syria, 114

Algar, Hamid, 12

al-'Allamah al-Hilli, 72-77, 77-78, 98, 100, 108, 141, 164, 182, 191-93, 194, 200, 205, 207, 213, 237, 247

al-'Amili, 'Ali b. Muhammad, 220

al-'Amili, Baha' al-Din Muhammad, 55, 94-95, 101-102

al-'Amili, Hasan b. Zayn al-Din, 219, 220

al-'Amili, Husayn b. Abd al-Samad al-Harithi, 90, 91, 92-94, 96, 101, 243-44, 248, 250

al-'Amili, Husayn b. 'Ali, 220

al-'Amili, Muhammad b. Abi al-Hasan, 99

al-Amidi, Sayf al-Din, 40-41, 42, 214, 230, 231



page_274

file:///E|/...welver%20Shiite%20Responses%20to%20the%20Sunni%20Legal%20System/0874805511/files/page_274.html[2010/03/03 05:04:08 nm]

al-'Amili, Zayn al-Din (al-Shahid al-Thani), 11, 18, 86-92, 93, 95-96, 97, 99, 100, 101, 112-13, 158, 167, 168-
72, 194, 203, 204-205, 214, 215, 219, 220, 221, 237, 247, 248, 252

al-Amin, Hasan, 138-39

al-Amin, Muhsin, 64-65, 97, 217-18, 219, 220, 223, 224, 237

Anas, Malik b., 225

al-Anbari, 'Ubayd Allah, 38-39

al-Ansari, Shihab al-Din Ahmad al-Ramli, 90

al-Ansari, Zakariya b. Muhammad, 85-86, 89, 222-23

al-Ardabili, Ahmad, 99

al-Ardabili, Muhammad b. 'Ali, 139n.96

Arjomand, Said Amir, 12, 158, 181, 210

al-Ashari, Abu al-Hasan, 4n.5, 28, 47

al-Ashraf Qa'it Bay, Sultan, 86

Ash'aris, and Shfi'i madhhab, 57, 61

'Ashura (Shiite holiday), 121-22

al-'Askari Hasan, 5

al-Astarabadi, Abu Nu'aym, 32

al-Astarabadi, Husayn b. Muhammad, 84

al-Astarabadi, Muhammad Amin, 99, 180-81, 184-85, 186-87, 188, 189-90, 191-93, 94, 196n.75, 199, 201, 203,
205, 207, 210, 223-24

Authority:

Akhbaris and view of religious, 195-96, 207-208;

and conflict between Shiites and Sunnis, 243-44;

of rulers and monarchs, 238-39;

and Shiite jurists, 210-17, 249;

and Shiite legal tradition, 7, 8, 9, 176;

and Shiite theory of consensus, 162-63;

and Sunni jurists, 187, 210-14

al-'Awdi, Baha' al-Din Muhammad, 96

Ayat Allah Mar'ashi library (Iran), 11

al-'Ayyashi al-Samarqandi, Muhammad b. Mas'ud, 211

al-'Aziz, 'Umar b. 'Abd, 38

B



page_274

file:///E|/...welver%20Shiite%20Responses%20to%20the%20Sunni%20Legal%20System/0874805511/files/page_274.html[2010/03/03 05:04:08 nm]

Baer, Gabriel, 234

Baghdad:

establishment of Twelver Shiite madhhab in, 114;

hierarchy of Shiite jurists during Buwayid period, 233;

Mongol conquest of, 242;

position of Shiites during Buwayhid period, 118-25;

Seljuk conquest of, 128;

Twelver Shiite jurists of Buwayhid period, 115-17.

See also Iraq

al-Baghdadi al-Hanbali, Jamal al-Din Abd al-Samad b. Ibrahim, 80

Bahr al-'Ulum, Sayyid Muhammad Mahdi, 139-40

al Baghdadi al-Bahrani, Yusuf, 78, 201

Bakr, Abu (Companion), 243

al-Bakri, Abu al-Hasan, 90, 170-71

al-Baji, Abu al-Walid, 231

al-Ba'labakki, Najm al-Din, 69-70

al-Baqillani, 42, 231

al-Barbahari, Abu Muhammad, 119
 

< previous page page_274 next page >



page_275

file:///E|/...welver%20Shiite%20Responses%20to%20the%20Sunni%20Legal%20System/0874805511/files/page_275.html[2010/03/03 05:04:09 nm]

< previous page page_275 next page >

Page 275

al-Barda'i, 34n.35

Bashi, Mulla, 244

al-Basri, Abu al-Husayn Muhammad b. 'Ali, 230

Basri Mu'tazili theologians, 213

al-Baydawi, al-Qadi, 76

al-Bayhaqi, Abu al-Sa'd al-Muhassin b. Muhammad al-Hakim al-Jashmi, 250

al-Bihbihani, Muhammad al-Baqir, 99, 180, 216, 224, 225, 252

Binder, Leonard, 9

Bohras (modern branch of Isma'ilism), 58, 177, 251

Browne, E. G., 179

Brunschvig, Robert, 14, 156

Burton, Richard, 45

Buwayhid period:

confrontations between Shiites and Sunnis during, 54;

hierarchy of Shiite jurists in Baghdad during, 233;

position of Shiites in Baghdad during, 118-25;

and Twelver Shiite jurists in Baghdad, 115-17

C

Cahen, Claude, 113, 234

Cairo, Egypt, 114, 232-33

Calder, Norman, 11, 26, 28n.6, 40n.80, 135n.80, 214, 239n.87

Caliphs:

and early history of Islam, 3;

elationship of Sunni and Shiite madhhabs with, 237-38

Christianity, and concepts of orthodoxy and orthopraxy, 46-47

Cole, Juan R., 12, 17

Companions, The:

blasphemy against as heresy, 243;

Shiite vs. Sunni controversy on status of, 59, 243, 244

Consensus, legal concept of: adoption of in Shiite legal scholarship, 15, 17, 111-12, 126-28, 139, 143-55, 173,



page_275

file:///E|/...welver%20Shiite%20Responses%20to%20the%20Sunni%20Legal%20System/0874805511/files/page_275.html[2010/03/03 05:04:09 nm]

206-207, 245-46;

and Akhbaris, 187-89, 197, 206-207, 246-47;

Shiite legal scholarship and theory of, 155-59, 163-65;

of Shiite minority, 159-63;

and Shiites' privileged access to God's law, 165-72;

and Shiite responses to Sunni legal system, 53-59;

Sunni criticisms of Shiite legal scholarship and violation of, 126;

and Sunni legal system, 7, 20-21, 37-45;

Twelver Shiites and development of theory of, 126-28, 245-46;

violation of as Islamic legal heresy, 48-53, 242

Coulson, Noel J., 8, 17, 177, 186

Crone, Patricia, 3

Curriculum, of legal study in Shiite and Sunni centers of learning, 217-23

D

Dabashi, Hamid, 46

al-Da'i, Abu 'Abd Allah, 251

Damascus, al-Tufi's poems on, 71. See also Syria

al-Dawlah, Baha', 122

al-Dawlah, Jalal, 117

Debates:

between Sunni and Shiite scholars, 244;

and curriculum of legal study, 219

Dissent:

and role of consensus in Islamic legal orthodoxy, 44, 52;

and madhhab system, 53

Dissimulation: and Shiite Shafi'i tradition, 100-102

Doctorate of law, and Shiite and Sunni legal systems, 223-26

Donaldson, Dwight M., 10

E

Education, Islamic legal: curriculum of study in Shiite and Sunni centers of learning, 217-23;

and doctorate of law, 223-26;

and endowment funds, 236;



page_275

file:///E|/...welver%20Shiite%20Responses%20to%20the%20Sunni%20Legal%20System/0874805511/files/page_275.html[2010/03/03 05:04:09 nm]

and professionalization of Sunni legal study, 26-30;

Sunni control of as influence on development of Shiite legal tradition, 199-200;

tradition of Shiite legal study in Sunni circles, 63-95

Egypt:

Abbasid caliphs in Mamluk period, 243n.2;

and endowment funds for legal education, 236. See also Cairo

Eliash, Joseph, 8-10, 14, 177

Endowment funds, and Islamic legal education, 236

Epitomes, role of as textbooks in legal education, 26

Esposito, John L., 46

Executions, of Shiite scholars for heresy, 62, 78, 82, 125

F

al-Fadl b. Shadhan al-Nisaburi, 65

Faruqi, Isma'il, 48-49

Fischer, Michael M. J., 11

Formalism, and typology of Islamic legal systems, 19

G

Gardet, Louis, 158, 226

Genealogy:

modification of by Shiite scholars, 101;

and Shiite theory of Occultation, 168

Ghadir Khumm (Shiite holiday), 121-22

al-Ghazali, Abu Hamid Muhammad, 49-50, 52, 144, 214, 232

al-Ghazzi, Muhyi al-Din Abd al-Qadir b. Abi al-Khayr, 88

al-Ghazzi, Najm al-Din, 87

al-Ghita', Muhammad al-Husayn Kashif, 227

Goffman, Erving, 21-22, 57

Goldziher, Ignaz, 6, 7, 10, 37, 45, 158, 176

Greater Occultation: and consensus of Shiite minority, 162;

origin of Shiite doctrine on, 5.

See also Occultation

Guilds, legal:



page_275

file:///E|/...welver%20Shiite%20Responses%20to%20the%20Sunni%20Legal%20System/0874805511/files/page_275.html[2010/03/03 05:04:09 nm]

Shiite and Sunni legal systems compared, 234-35;

use of term in context of medieval Islamic world, 29n.10.

See also Madhhabs

H

Hadi Khojah, Bahr al-'Ilm, 224

Hadith, Shiite as distinct from Sunni, 63, 64-65

al-Haffar, Abu al-Fath Hilal b. Muhammad b. Ja'far, 69n.26

Hafsah (Companion), 243n.3

al-Hakam, Hisham b., 4

al-Halabi, Abu al-Salah, 133

Hallaq, Wael B., 31, 32n.21, 37, 50n.119

Halm, Heinz, 10, 103n.169
 

< previous page page_275 next page >



page_276

file:///E|/...welver%20Shiite%20Responses%20to%20the%20Sunni%20Legal%20System/0874805511/files/page_276.html[2010/03/03 05:04:10 nm]

< previous page page_276 next page >

Page 276

al-Hamadhani, Agha Rida, 223

al-Hamawi, Yaqut, 132
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influence of conflicting Shiite/Sunni legal systems on, 241-53;

and legitimacy of schools of thought, 152;
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and conflict between Shiite and Sunni legal systems, 242-43, 252;

and Shiite doctrine in early centuries of Islam, 4-5, 6-10;

and Shiite view of monarchs, 238-39
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Kings, relationship of Sunni and Shiite madhhabs with, 237-38

al-Kishi, Shams al-Din Muhammad b. Muhammad b. Ahmad, 74
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and authority of consensus, 40-41;
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and medieval Islamic organization of learning, 63, 64-65
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Law: Akhbaris as historians of, 202-207;

and doctorate of law, 223-26;

early Shiite works on disputed points of, 142-43;

Shiites' and privileged access to God's, 165-72;

Shiite scholars and Sunni colleges of, 95-97.

See also Education; Jurisprudence; Jurists; Legal systems; Shiite legal system; Sunni legal system

Learning, medieval Islamic organization of, 63-65. See also Education
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Legal systems, Islamic:

and consensus of Shiite minority, 159-63;

influence of Shiite/Sunni conflict on Islamic history, 241-53;

juridical hierarchies in Shiite and Sunni, 229-33;
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See also Law; Shiite legal system; Sunni legal system
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learning, 63; and Sunni legal curricula, 222
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and curriculum of legal study, 218, 221;
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Madhhabs:

and Akhbarism, 193-97, 202-207;

and authority of jurists, 214;

overview of history of, 1-5;

and professionalization of Sunni legal study, 26-30;

Shiite and Sunni legal systems compared, 234-39;

Shiite tradition of legal study with Sunni, 63-95, 102-109;

significance of in Islamic religious history, 250;

Twelver Shiites and establishment of, 111-14, 128-33, 173, 246;
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See also Maliki madhhab
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page_278

file:///E|/...welver%20Shiite%20Responses%20to%20the%20Sunni%20Legal%20System/0874805511/files/page_278.html[2010/03/03 05:04:12 nm]

Massignon, Louis, 234

al-Mas'udi, Abu al-Hasan 'Ali b. al-Hsayn, 34n.37, 66-67, 131, 137-39, 142
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and Hanafi madhhab, 57, 61, 249;

philosophical theology and heresy, 243;

and Twelver Shiites, 249-50

al-Muzaffar, Muhammad Rida, 17, 158, 16
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al-Najafi, Muhammad Hasan, 224
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and consensus in Shiite legal theory, 162, 168, 169-70;

influence of on evolution of Shiite jurisprudence, 198-99, 251-52;

origin of Shiite doctrine on, 5.
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definition of in Sunni legal theory, 20, 25-26;
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and legal education, 29, 30;
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and authority of jurists, 210-17;
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early works on disputed points of law, 142-43;
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as authorities on the religion.6 The mihnah or inquisition of the mid-ninth century (218-33/833-48) failed to
impose the religious authority of the caliphs and Mu'tazili theologians on society, and the heroic resistance
of Ahmad b. Hanbal set an example for them. The defection of the famous semirationalist theologian al-
Ash'ari (d. ca. 324/935) to the traditionalist camp in his later years was also a triumph for the traditionalists.
A century later Caliph al-Qadir (381-422/991-1031) promulgated decrees in 408/1017 and 409/1018
supporting the authority and views of the traditionalist legal scholars and rejecting Mu'tazili rationalist
theology as well as Shiism. These decrees developed into the Qadiri Creed, a document read publicly in
409/1018 and on a number of other occasions during the caliphates of al-Qadir and his son al-Qa'im (422-
67/1031-75). Makdisi interprets these historical events as landmarks in the process by which religious
authority was concentrated in the hands of the traditionalist jurists. Largely in reaction to the philosophical
methods of the Mu'tazilis, the traditionalists succeeded in closing their ranks and arguing for the
authenticity of the jurists' religious authority.7 According to this portrayal, the traditionalists' struggle
began at the turn of the ninth century, and was completed in the eleventh, coming to a close at the same time
that the madrasahs or colleges of law were established.

Stressing the formal structure of the madhhabs as well as their autonomy and exclusivity, Makdisi has
asserted that from the ninth century on, the madhhabs were in fact professional legal guilds.8 While the
appropriateness of this particular term may be subject to debate,9 this insightful characterization
nevertheless helps explain many aspects of subsequent Islamic religious and legal history, calling attention to
the fact that the madhhabs were professional institutions with a considerable degree of formality and rigidity
and not merely schools of thought or scholarly traditions carrying on the method of some

6 Makdisi, "The Juridical Theology of Shafi'i: Origins and Significance of Usul al-fiqh," Studia
Islamica 59 (1984): 5-47. Likewise, Norman Calder has characterized al-Risalah as a refutation of
Mu'tazili epistemology, asserting that revelation is a sufficient source of knowledge necessary for
religious purposes. Al-Shafi'i's work, he suggests, was designed to defend and bolster the authority of
the jurists, who claimed a monopoly of religious knowledge ("Ikhtilaf and Ijma' in Shafi'i's Risala,"
Studia Islamica 58 [1984]: 55-81, esp. p. 72).
7 Makdisi, Rise of Humanism, 2-8.
8 George Makdisi, "The Guilds of Law in Medieval Legal History," Zeitschrift für Geshichte der Arabisch-
Islamischen Wissenschaften 1 (1984): 233-52; idem, "La corporation à l'époque classique de l'Islam," in
Présence de Louis Massignon: Hommages et témoignages, ed. Daniel Massignon (Paris: Maisonneuve et
Larose, 1987), 35-49; idem, Rise of Humanism, 16-23; idem, "Professionalized Higher Learning: Past and
Present," paper presented at Symposium on Occidentalism, University of Pennsylvania, Philadelphia,
March 23-24, 1990.
9 Some objections have been voiced by A. Kevin Reinhart in "Guilding the Madhhab: The 'Schools' of
Islamic Law and Their Significance," paper presented at the American Oriental Society conference,
Miami, March 1997.
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great master of the past.10 In a more recent study, Makdisi finds that tabaqat worksbiographical compendia
arranged by "classes" or "generations"were used by the jurists to establish the legitimacy of their
madhhabs. On this basis, he concludes that the madhhabs indeed constituted professional legal guilds
beginning in the late ninth or early tenth century. According to this article, the first guild to be established
was that of the Hanbalis, by the time of al-Khallal (d. 311/923), who wrote a biographical work on the
Hanbalis entitled Tabaqat ashab Ibn Hanbal. They were soon followed by the Malikis; the first author of a
biographical work on Maliki jurists was by the Andalusian Ibn Abi Dalim (d. 351/962). Subsequently, the
Shafi'is and Hanafis established their own guilds. The first Shafi'i tabaqat works are those of al-Muttawwi'i
(d. ca. 400/1009) and Abu al-Tayyib al-Tabari (d. 450/1058), and the first Hanafi tabaqat works are by al-
Muhandis (d. 769/1367) or Ibn Abi al-Wafa' (d. 775/1373). The apparent delay in the case of the Shafi'is and
Hanafis is due, Makdisi holds, to internal conflict between the traditionalists and rationalists of those
schools. The Zahiris also succeeded in establishing a guild by the eleventh century; its existence is signaled by
the work Akhbar ahl al-Zahir by Abu Bakr Ibn al-Akhdar (d. 429/1038).11 This account conflicts on several
points with that of Melchert, who sets the foundation of the Shafi'i madhhab before that of the Hanbalis and
denies that the Zahiris succeeded in establishing a professional juridical madhhab.12 It is perhaps risky to
link the date of establishment of the professional madhhabs so closely with the production of a tabaqat work
on the jurists of that particular madhhab, for the legitimation of an institution does not necessarily coincide
with its foundation. Nevertheless, the argument seems sound that tabaqat of the jurists of a particular
madhhab, designed as they were to legitimize the madhhab and establish the authority of its jurists, signals
the existence of the madhhab as a self-conscious professional organization. Though the chronological order
of the foundation of the madhhabs remains somewhat obscure, two points made in Makdisi's study stand out
as reliable markers. The tabaqat work of al-Khallal probably reflects the organization of

10 In this study I have opted to use the Arabic term madhhab rather than "guild" to refer to the
institutions of legal study because I am not entirely convinced that the madhhabs correspond to the
European medieval guilds in all essential characteristics. More research is required on the nature and
workings of the madhhab in the medieval Islamic world before this equation can be made reliably.
There are problems with the use of the word madhhab, however, which has many denotations. The
most significant problem for the present study is that the term is used to refer to both the personal
schools of law before professionalization and the professional institutions of legal studyMakdisi's
guilds. See his "Tabaqat-Biography: Law and Orthodoxy in Classical Islam," Islamic Studies 32
(1993): 371-96, esp. 391. In the remainder of the work, I will use the term madhhab in the second
sense: referring to organized, autonomous, exclusive associations engaged in the formation of
professional jurists and the regular transmission of legal knowledge.
11 Ibid., 379-92.
12 Melchert, "Formation of the Sunni Schools of Law."
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existence of Shiism as a coherent movement became clear with the defense of 'Ali against detractors during
his caliphate and probably in the revolt against his predecessor, 'Uthman, which resulted in 'Ali's
assumption of the office.

Thus were created the three great sectarian divisions in Islam that still exist today. Later sources, influenced
by the development of philosophical theology, stress the theories of the imamate which these three factions
came to espouse, but at this early time their conflict did not revolve so directly around the nature of the
office of caliph or its principles of succession. It was simply an issue of allegiance. Just as one could not
convert to Islam in this early period without becoming a client (mawla) formally affiliated with an Arab
tribe, one could not be a Muslim without pledging allegiance to the caliph. A well-known hadith states,
"Whoever dies without a pledge of allegiance on his neck has died a pagan death" (man mata wa-laysa fi
'unuqihi bay'atun fa-qad mata mitatan jahiliyah) The Prophet had established a religious community that was
at the same time a political entity, and as the head of the community his religious authority encompassed its
devotional, social, and political life. With his demise, the caliphs took over these functions, even though the
prophecy itself had ended. The caliphs were undeniably religious authoritiesone would be hard-pressed to
detect any other religious authorities in the Muslim community at this time, whether theologians or jurists of
the sacred law. Crone and Hinds have argued convincingly that the early Sunni caliphate was more like the
Shiite imamate than is usually allowed and that the Shiite conception of the imam is the archaic rather than
the innovative view.3 They state that the caliph "was both head of state and ultimate authority on questions
of law and doctrine in Islam."4 They hold that in the first two Islamic centuries the Sunni caliphs voiced
claims to religious authority which were de-emphasized in subsequent history. The popular distinction,
therefore, between the Sunni caliph ( = political leader) and the Shiite imam ( = religious leader) is thus
untenable, at least for the early period. The terms imam or sahib hadha 'l-amr were used by both Sunnis and
Shiites to designate what was seen as the same office.

The numerous revolts led by descendants of 'Ali during the Umayyad caliphate (40-132/661-750) and the
early Abbasid period, to which al-Ash'ari

3 Patricia Crone and Martin Hinds, God's Caliph (Cambridge: Cambridge University Press, 1986), 1-
3. While I agree with the general argument of the work, the authors read entirely too much into the
use of the title khalifat Allah, "the caliph/successor of God." It makes very little difference whether
the caliph was called khalifat Allah or khalifat rasul Allah, "the successor of the Prophet of God," for
both terms represent, or may be used as, a justification of exclusive religious authority on the
bearer's part. The term khalifat Allah was probably either understood as an ellipsis for khalifat rasul
Allah or used as an emphatic form meaning "the (one and only) caliph!"a type of usage seen often in
later Arabic expressions, such as 'aduww Allah, "the enemy of God,'' as a common term for heretic,
or khayl Allah "the army of God," which appears in al-Mutanabbi's panegyrics for Sayf al-Dawlah.
See Adel Allouche's review of God's Caliph in Muslim World 79 (1989): 71-74.
4 Crone and Hinds, God's Caliph, 2.
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the Hanbali madhhab by the late ninth or early tenth century, and the Tabaqat al-fuqaha' of Abu Ishaq al-
Shirazi (d. 476/1083), giving the pedigrees of the jurists of his day, indicates the existence in the eleventh
century of five organized juridical madhhabs, those of the Shafi'is, Hanafis, Malikis, Hanbalis, and Zahiris.

By the eleventh century, the jurists succeeded, to a large extent, in their attempts to establish a monopoly on
Islamic religious authority. They refused to accept as authoritative the opinions of anyone who had not
completed a legal education according to the methods they had established and who did not belong to a
recognized madhhab. Only the opinions of these restricted groups were taken into account by the community
of legal scholars as representing acceptable interpretations of the law. Makdisi argues that the Islamic
doctorate of law, the ijazat al-tadris wa'l-ifta was crucial in enforcing such claims, for it not only attested to
the competence of the jurist but also gave him sole jurisdictional authority in matters pertaining to the
religious law.13 During this period, the jurists also put forth strong arguments for their exclusive religious
authority, citing scriptural authority texts from the Koran and hadith to back up their claims.14 Through
consolidation of the juridical madhhabs as autonomous, exclusive professional organizations, the
traditionalist jurists were able to exert hegemony over Islamic religious discourse as never before.

Jurisprudence as a Genre of Legal Literature

Jurists associated with the Sunni madhhabs expounded their views on jurisprudence or legal methodology in
a genre of works that came to be termed usul al-fiqh, "the sources of the law." A main concern of this genre
seems to have been to present the interpretative methods of the jurists in a systematic manner, with the
logical, theoretical, and philosophical sophistication of speculative theology. Usul al-fiqh grew hand in hand
with the consolidation of the legal madhhabs. Its establishment was intimately connected with the
consolidation and theoretical justification of the madhhab system, for in a sense it embodies the sacred
epistemology adopted by the jurists. This genre, more than any other, defines and acts as a forum for the
"thought collective" of the jurists, a community of interpretation with shared goals, assumptions, and ways
of thinking operating within particular institutional constraints. Despite the differences of opinion expressed
therein, the genre of jurisprudence nevertheless set the boundaries and the framework for Islamic legal
discourse from the tenth century on.

The Epistle (al-Risalah) of al-Shafi'i (d. 204/820) has long been recognized

13 Makdisi, Rise of Humanism, 26-29, 33-38.
14 One of the most sustained of such arguments for the authority of jurists is found in al-Khatib al-
Baghdadi, Kitab al-faqih wa'l-mutafaqqih, 1:1-53. See chapter 6 for additional examples.
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as the genre's first comprehensive work.15 Striking, though, is the gap in time between al-Shafi'i's Epistle
and the next extant works on jurisprudence: as much as a century and a half or even two. The differences
between his work and the well-known usul al-fiqh texts of the eleventh century, in both content and
organization, are considerable. Makdisi sees the genre of usul al-fiqh as inaugurated by al-Shafi'i in al-
Risalah, with the classical tradition deriving directly from his work. While he recognizes the paucity of
extant works on jurisprudence between the time of al-Shafi 'i and the late tenth and early eleventh centuries,
he holds that evidence for the existence of the genre may be gathered from later works on jurisprudence,
such as al-Musawwadah by Ibn Taymiyah, his father, and his grandfather, which cite many earlier works in
the genre. Makdisi recognizes the significant difference in content between al-Shafi'i's work and the later
works of the classical usul al-fiqh genre as well, but maintains that the original genre of usul al-fiqh was
transformed by the introduction of questions of legal theory and philosophy on the part of Mu'tazili
theologians.16 This transformation, however, does not negate the basic continuity of the genre.

Recently, scholars have argued against this view, holding that al-Risalah should not be taken as the starting
point of usul al-fiqh as a recognized genre.17 Hallaq insists that al-Shafi'i's Risalah, which treats the
interpretation of sacred texts with a decided emphasis on the hadith of the Prophet, has little in common
with the classical usul al-fiqh works, which present a full-fledged legal methodology. He rejects the view that
the genre of usul al-fiqh begins with al-Risalah, claiming that no identifiable usul al-fiqh texts were written
during the ninth century. During this period, he states, al-Risalah met with "oblivion"; supposedly, it did not
evoke any commentaries or refutations in the ninth century. It was only in the tenth century, in his view,
that usul al-fiqh became a recognized genre.18

Given the nature of available sources, it is risky to make claims about the development of jurisprudence in
the ninth century based on the lack of evidence. Many works mentioned in the biographical and
bibliographical sources have been lost, and many more, one must assume, have completely

15 Makdisi, "Juridical Theology," 5-47, esp. 6, 13, 14-17. Makdisi (6) holds that the original work
must have been written before 198/813-14, because it was addressed to 'Abd al-Rahman b. Mahdi,
who died that year. Calder has argued that the Risalah cannot be dated accurately to al-Shafi'i's time
since it was the product of organic growth and redaction, which continued long after his death. He
suggests that it reached its present form ca. 300 A.H. (912-13 A.D.) (Early Muslim Jurisprudence, 221-
44).
16 Makdisi, "Juridical Theology," 14-18.
17 Wael B. Hallaq, "Was al-Shafi'i the Master Architect of Islamic Jurisprudence," IJMES 25 (1993):
587-605; A. Kevin Reinhart, Before Revelation (Albany: State University of New York Press, 1995), 14-
15.
18 Hallaq, "al-Shafi'i," 588-94.
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escaped mention. For example, it is reported that the famous Shafi'i jurist Ibn Surayj wrote four hundred
works, but extant sources mention only a handful of titles.19 Even when the title of a book has been
preserved, it is often difficult to tell whether it was devoted to usul al-fiqh. Moreover, later works of
jurisprudence often cite the opinions of a particular jurist without specifying the title of the work cited, if
indeed it was an independent work. The Hanafi jurist Abu al-Hasan al-Karkhi is quoted so frequently in
later works on jurisprudence that it seems nearly inconceivable that he did not write a work on usul al-
fiqh.20 Nevertheless, the sources do not mention any. It is entirely posssible that the sources have failed to
preserve mention of a number of ninth-century works that were crucial for the development of the usul al-
fiqh genre.

Hallaq's article includes a few tendentious interpretations designed to buttress the claim that usul al-fiqh did
not exist as such before the tenth century. His argument that al-Qadi al-Nu'man's mid-tenth-century
refutation of Sunni juristic principles, Ikhtilaf usul al-madhahib, "confirms the data provided by the bio-
bibliographical sources" is weak. First, the "data" provided by these sources is merely negative evidencethe
failure to name and identify early works on usul al-fiqh. Second, al-Qadi al-Nu'man mentions very few
works by title in the course of his refutation: the Koran (passim), the Torah (p. 13), the Gospels (p. 13), Adab
al-qadi and Ikhtilaf al-Shafi'i wa-Malik by al-Shafi'i (p. 214), and al-Mujarrad by al-Hasan b. Ziyad al-Lu'lu'i
(d. 204/819-20), a student of Abu Hanifah (p. 41). Although none of these works is devoted to jurisprudence
per se, the fact remains that al-Qadi al-Nu'man is arguing against a sophisticated system of jurisprudence
which must have been presented in a highly developed tradition of Sunni works by his time. In order to
claim that no works on usul al-fiqh date to the ninth century, Hallaq must discount the works on
jurisprudence attributed to al-Karabisi (d. 248/862-63) and Ibn Surayj (d. 306/918) and ignore such figures
as Abu Nu'aym al-Astarabadi (d. 321/933) who lived a considerable portion of his life during the ninth
century and could have written works on jurisprudence before 900 A.D. Similarly, he ignores the possibility
that Abu Sahl al-Nawbakhti (d. 311/924), an Imami theologian who wrote a refutation of al-Shafi'i's Risalah,
may easily have done so before the tenth century.21 Particularly egregious is the statement "it is indeed
telling that even Ibn Surayj, with the intense detail of biographical

19 Abu Ishaq al-Shirazi, Tabaqat al-fuqaha', ed. Ihsan 'Abbas (Beirut: Dar al-ra'id al-'arabi, 1970),
109.
20 His opinions on topics in jurisprudence have been collected in Husayn Khalaf al-Juburi, al-Aqwal al-
usuliyah li'l-Imam Abi al-Hasan al-Karkhi (Medina: al-Juburi, 1989).
21 Hallaq reports that al-Nawbakhti died in the 940s A.D., though it is not clear on what basis he does so
("al-Shafi'i," 595). Al-Nawbakhti actually died in Shawwal 311/January-February 924. See Wilferd
Madelung, "Abu Sahl Nawbakhti," Encyclopaedia Iranica.
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notices he is accorded, is not reported to have written on usul work proper."22 The sources report that Ibn
Surayj studied under al-Anmati (d. 281/893-94?), debated Muhammad b. Da'ud al-Zahiri (d. 297/909-10),
and served as qadi of Shiraz, but they say very little about his works. The notice of Ibn al-Nadim gives five
titles, that of al-Subki two, and that of al-Shirazi none, though the latter states that the catalogue of his
works includes four hundred titles23which can hardly be described as "intense detail."

One must proceed with caution in tracing the early history of the genre, particularly since so many works
from the ninth and tenth centuries have been lost. In any case, the categorical statement that usul al-fiqh
works were not written during the ninth century seems unwarranted. The following list, building on those of
Makdisi and Hallaq, presents works of usul al-fiqh mentioned in the sources as having been written after al-
Shafi'i and up until the time of al-Qadi 'Abd al-Jabbar (d. 415/1024).24

Early Usul al-Fiqh Works

1. Husayn b. 'Ali al-Karabisi (Shafi'i, d. 248/862-63), no title.25

2. Abu al-'Abbas Ahmad b. 'Umar Ibn Surayj (Shafi'i, d. 306/918), Kitab al-i'dhar wa'l-indhar26 and Risalat
al-bayan 'an usul al-ahkam.27

3. Abu Nu'aym 'Abd al-Malik b. Malik b. 'Adi al-Jurjani al-Astarabadi (Shafi'i, d. 321/933), no title.28

4. Abu Bakr Muhammad b. Ibrahim al-Sayrafi (Shafi'i, d. 330/942), al-Bayan fi dala'il al-a'lam 'ala usul al-
ahkam.29

5. Abu al-Faraj 'Umar b. Muhammad (Maliki, d. 331/943), Kitab al-luma' fi usul al-fiqh.30

6. Abu Mansur Muhammad b. Muhammad al-Maturidi (Hanafi, d. 333/945), Ma 'khadh al-shara'i' fi usul al-
fiqh and Kitab al-jadal fi usul al-fiqh.31

7. Ahmad b. Abi Ahmad al-Tabari Ibn al-Qass (Shafi'i, d. 335/946-47), Riyad al-muta 'allimin.32

22 Hallaq, "al-Shafi'i," 596.
23 Ibn al-Nadim, al-Fihrist (Cairo: Matba'at al-istiqamah, 1957), 313-14; al-Shirazi, Tabaqat al-fuqaha',
108-9; Taj al-Din al-Subki, Tabaqat al-shafi'iyah al-kubra, 10 vols., ed. 'Abd al-Fattah al-Hilw and
Mahmud Muhammad al-Tanahi (Cairo: Hajr, 1992), 3: 21-39.
24 See Makdisi, "Juridical Theology," 30-32; Hallaq, "al-Shafi'i," 595.
25 al-Shirazi, Tabaqat al-fuqaha, 102.
26 Makdisi, "Juridical Theology," 306, citing Badr al-Din al-Zarkashi (d. 794/1392).
27 al-Subki, Tabaqat al-shafi'iyah al-kubra, 3: 456-57.
28 Muhammad b. Ahmad al-'Abbadi, Kitab tabaqat al-fuqaha' al-shafi'iyah, ed. Gösta Vitestam (Leiden:
E. J. Brill, 1964), 55.
29 Ibn al-Nadim, al-Fihrist, 314; al-Shirazi, Tabaqat al-fuqaha, 111.
30 Ibn al-Nadim, al-Fihrist, 297.
31 Zayn al-Din Qasim Ibn Qutlubugha, Taj al-tarajim fi tabaqat al-hanafiyah (Baghdad: Matba'at al-
'Ani, 1962), 59.
32 Makdisi, "Juridical Theology," 306, citing Badr al-Din al-Zarkashi.
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8. Abu 'Abd Allah Muhammad b. 'Isa, Ibn Abi Musa al-Faqih al-Darir (Hanafi, d. 330s/940s), "he has eight
volumes on usul al-fiqh."33

9. Abu Ishaq Ibrahim b. Ahmad al-Marwazi (Shafi'i, d. 340/951), Kitab al-fusul fi ma'rifat al-usul.34

10. Abu Bakr Muhammad b. 'Abd Allah al-Barda'i (Hanafi?, d. after 340/ 951-52), Kitab al-jami' fi usul al-
fiqh.35

11. Ibn Abi Hurayrah, Abu 'Abd Allah al-Hasan b. al-Husayn (Shafi'i, d. 345/ 956), no title.36

12. Abu al-Hasan 'Ali b. al-Husayn al-Mas'udi (Shafi'i?, d. 345/956), Kitab nazm al-adillah fi usul al-millah
and Kitab nazm al-a'lam fi usul al-ahkam.37

13. Abu Ahmad Muhammad b. Sa'id b. Muhammad b. 'Abd Allah b. Abi al-Qadi (Shafi'i, d. 343-49/954-60),
Kitab al-hidayah.38

14. Abu Bakr al-Farisi (Shafi'i, d. ca. 350/961-62), no title.39

15. Abu 'Ali al-Husayn b. al-Qasim al-Tabari (Shafi'i, d. 350/961-62), no title.40

16. Abu al-Husayn b. al-Qattan (Shafi'i, d. 359/970), no title.41

17. Abu Hamid Ahmad b. Bishr al-'Amiri (Shafi'i, d. 362/973), Kitab al-ishraf 'ala usul al-fiqh.42

18. Abu Bakr M. b. 'Ali b. Isma'il al-Qaffal al-Shashi (Shafi'i, d. 365/976), Kitab al-usul.43

19. Abu al-Husayn al-Tawa'ifi al-Baghdadi (Shafi'i, fl. 4th/10th c.), no title.44

33 Ibn Qutlubugha, Taj al-tarajim, 86.
34 Ibn al-Nadim, al-Fihrist, 313; al-Shirazi, Tabaqat al-fuqaha', 112.
35 Ibn al-Nadim, al-Fihrist, 344. The work was written before 340/951-52, because Ibn al-Nadim met al-
Barda'i and recorded the books he had authored in that year. Ibn al-Nadim reports that al-Barda'i was
a crypto-Khariji who presented himself as a Mu'tazili, but does not specify his adopted Sunni legal
madhhab.
36 Makdisi, "Juridical Theology," 306, citing Badr al-Din al-Zarkashi; al-Subki, Tabaqat al-shafi'iyah
al-kubra, 3: 59.
37 Abu al-Hasan al-Mas'udi, Muruj al-dhahab wa-ma'adin al-jawhar, 4 vols., ed. Qasim al-Shamma'i al-
Rifa'i (Beirut: Dar al-qalam, 1989), 1: 12-13; idem, Kitab al-tanbih wa'l-ishraf, ed. M. J. De Goeje
(Leiden: E. J. Brill, 1984), 4-5. Al-Mas'udi was an Imami Shiite who participated in the Shafi'i legal
madhhab. The works mentioned here may have been written from either a Shafi'i or an Imami Shiite
perspective. See the discussions of al-Mas'udi and his work in chapters 3 and 4.
38 al-Subki, Tabaqat al-shafi'iyah al-kubra, 3: 164-66.
39 Ahmad b. Yahya Ibn al-Murtada, Kitab tabaqat al-mu'tazilah, ed. Susanna Diwald-Wilzer (Beirut:
Dar al-muntazar, 1988), 102. Al-Farisi was a student of Ibn Surayj.
40 Makdisi, "Juridical Theology," 306, citing Badr al-Din al-Zarkashi; al-Subki, Tabaqat al-shafi'iyah
al-kubra, 3: 180-81; al-Shirazi, Tabaqat al-fuqaha', 115.
41 Makdisi, "Juridical Theology," 306, citing Badr al-Din al-Zarkashi.
42 Ibn al-Nadim, al-Fihrist, 315; al-Shirazi, Tabaqat al-fuqaha', 114.
43 Ibn al-Nadim, al-Fihrist, 317; al-Shirazi, Tabaqat al-fuqaha', 114; al-Subki, Tabaqat al-shafi'iyah al-
kubra, 3: 200.
44 Ibn al-Murtada, Tabaqat al-mu'tazilah, 109. Al-Tawa'ifi was a student of Abu Hashim al-Jubba'i (d.
321/933).
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20. Abu Bakr Ahmad b. 'Ali al-Jassas al-Razi (Hanafi, d. 370/980), al-Fusul fi al-usul.45

21. Abu al-Hasan 'Abd al-'Aziz b. al-Harith al-Tamimi (Hanbali, d. 371/982), no title.46

22. Abu Bakr Muhammad b. 'Abd Allah al-Abhari (Maliki, d. 375/985), no title.47

23. Abu Bakr Muhammad b. Ishaq al-Qasani (Shafi'i, fl. 4th/10th c.) Kitab usul al-futya.48

24. Abu 'Abd al-Rahman (Shafi'i, fl. 4th/10th c.), Kitab al-maqalat fi usul al-fiqh.49

25. Abu al-Tayyib Ibn al-Khallal (Zahiri, fl. 4th/10th c.), Kitab na't al-hikmah fi usul al-fiqh.50

26. Abu al-Faraj al-Mu'afa al-Nahrawani (Jariri, d. 390/1000) Kitab al-Tahrir wa'l-tanqir(?) fi usul al-fiqh
and Kitab al-hudud wa'l-'uqud fi usul al-fiqh.51

27. Abu Bakr Muhammad b. Ahmad b. 'Abd Allah Ibn al-Kawwaz (Maliki, fl. 4th/10th c.), no title.52

28. Abu al-Hasan 'Ali b. 'Umar, Ibn al-Qassar al-Baghdadi (Maliki, d. 398/ 1008), al-Muqaddimah fi usul al-
fiqh.53

29. Abu 'Abd Allah Muhammad b. Ahmad b. Hanif (Hanafi, fl. 4th/10th c.), no title.54

30. Abu Nasr b. Abi 'Abd Allah al-Hannat al-Shirazi (Shafi'i, fl. 4th/10th c.), no title.55

31. Abu 'Abd Allah al-Hasan b. Hamid al-Baghdadi (Hanbali, d. 403/1012), no title.56

45 al-Jassas, al-Fusul fi al-usul. See also idem, al-Fusul fi al-usul, (abwab al-ijtihad wa'l-qiyas); idem,
al-Ijma', ed. Zuhayr Shafiq Kabbi (Beirut: Dar al-muntakhab al-'arabi, 1993); Bernand, ''Hanafi
Usul al-Fiqh," 623-35.
46 Muhammad Ibn Abi Ya'la, Tabaqat al-hanabilah, 2 vols., ed. Muhammad Hamid al-Fiqi (Cairo:
Matba'at al-sunnah al-muhammadiyah, 1952), 2: 139; al-Qadi Abu Ya'la, al-'Uddah fi usul al-fiqh, 5
vols., ed. Ahmad b. 'Ali Sayr al-Mubaraki (Riyad, 1990), 3: 756, 4: 1257. Abu Ya'la reports that he had
an autograph copy of this author's fascicle (juz') on usul al-fiqh in his possession.
47 Ibn al-Nadim, al-Fihrist, 297.
48 Ibid., 314. Written before 377/987-88.
49 Ibid., 314-15. Written before 377/987-88.
50 Ibid., 320. Written before 377/987-88.
51 Ibid., 343. Written before 377/987-88. The text reads m-n-q-r instead of tanqir.
52 al-Shirazi, Tabaqat al-fuqaha', 168.
53 Sezgin, GAS, 1: 481-82.
54 Ibn al-Murtada, Tabaqat al-mu'tazilah, 115. This scholar was a student of Abu 'Abd Allah al-Basri (d.
369/979-80).
55 al-Shirazi, Tabaqat al-fuqaha', 122.
56 Ibn Abi Ya'la, Tabaqat al-hanabilah, 2: 171.
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32. Abu Bakr Muhammad b. al-Tayyib b. Muhammad al-Baqillani (Maliki, d. 403/1013), al-Taqrib wa'l-
irshad fi tartib turuq al-ijtihad.57

33. Abu al-Fadl b. 'Abd al-'Aziz al-Tamimi (Hanbali, d. 410/1020), no title.58

34. al-Qadi 'Abd al-Jabbar b. Ahmad al-Hamadhani al-Asadabadi (Shafi'i, d. 415/1024), al-Nihayah, al-
'Umad, and volume seventeen of al-Mughni.59

The earliest independent, comprehensive treatment of usul al-fiqh that has come down to us is al-Fusul fi al-
usul by Abu Bakr Ahmad b. 'Ali al-Jassas al-Razi (d. 370/980).60 In both content and form, al-Jassas's work
is quite sophisticated, resembling later works in the usul al-fiqh genre; it gives the impression of following a
well-established tradition. Other than al-Fusul, the earliest published texts on jurisprudence are al-Qadi
'Abd al-Jabbar's (d. 415/1024) treatment of usul al-fiqh in the seventeenth volume of al-Mughni, Abu al-
Husayn al-Basri's (d. 436/1044) al-Mu'tamad, and the latter's commentary on al-Qadi 'Abd al-Jabbar's al-
'Umad.61 The usul al-fiqh work al- Taqrib wa'l-irshad fi tartib turuq al-ijtihad by al-Baqillani (d. 403/1013) is
partially preserved in an abridgment, al-Talkhis, by Imam al-Haramayn al-Juwayni (d. 478/1085).62 These
and other later usul al-fiqh works give evidence of a rich tradition that developed in the course of the tenth
century.

The list presented above indicates that jurisprudence was a thriving intellectual tradition in the late ninth
century and throughout the tenth. Numerous works were written in the genre not only in the Shafi'i
madhhab but also in the Hanafi, Maliki, and Hanbali madhhabs. By the late tenth century even Zahiri and
Jariri jurists wrote what appear to be comprehensive works on jurisprudence. The preponderance of
Shafi'is in this list is partly a reflection of the extant and published sources, which are weighted heavily
toward the Shafi'is. Nevertheless, it may be that the Shafi'i jurists led the development of the genre, which is
intimated, at least, by the report that al-Karabisi wrote an independent

57 Imam al-Haramayn al-Juwayni, Kitab al-ijtihad min kitab al-talkhis (Damascus: Dar al-qalam,
1987).
58 Ibn Abi Ya'la, Tabaqat al-hanabilah, 2: 179; Abu Ya'la, al-'Uddah, 2: 179.
59 Ibn al-Murtada, Tabaqat al-mu'tazilah, 113. The volume on jurisprudence of al-Mughni has been
published, though it is incomplete: al-Asadabadi al-Qadi 'Abd al-Jabbar, al-Mughni fi abwab al-tawhid
wa'l-'adl, vol. 17, al-Shar'iyat, ed. Taha Husayn and Amin al-Kholi (Cairo: Wizarat al-thaqafah, 1961).
An incomplete version of al-'Umad is apparently extant in manuscript. See Sezgin, GAS, 1: 625.
60 al-Jassas, al-Fusul fi al-usul. See also idem, al-Fusul fi al-usul, (abwab al-ijtihad wa'l-qiyas); Bernand,
"Hanafi Usul al-Fiqh, 623-35.
61 Abu al-Husayn Muhammad b. 'Ali al-Basri, al-Mu'tamad fi usul al-fiqh, 2 vols., ed. Khalil al-Mays
(Beirut: Dar al-kutub al-'ilmiyah, 1983). His commentary on al-'Umad, which I was unable to consult,
has been published as Sharh al-'Umad, 2 vols., ed. 'Abd al-Hamid b. 'Ali Abu Zunayd (Medina:
Maktabat al-'ulum wa'l-hikam, 1989-90).
62 al-Juwayni, Kitab al-ijtihad min kitab al-talkhis.
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work on jurisprudence. Hallaq and Reinhart single out Ibn Surayj as having played a leading role in the
systematization of Islamic legal theory that shaped the development of usul al-fiqh.63 Certainly, his students,
including al-Sayrafi, authored important works in the genre. There is nevertheless the possibility that
scholars before Ibn Surayj played important roles in developing the genre. In fact, Ibn Abi Musa al-Faqih, a
Hanafi jurist who died in the 330s/940s, wrote an eight-volume work on usul al-fiqh, indicating that the
genre had, already by then, a long history. The attribution of a work on usul al-fiqh to al-Karabisi has
already been mentioned. In addition, the frequency with which the jurists 'Isa b. Aban (d. 221/835-36),
Da'ud b. 'Ali al-Zahiri, and Muhammad b. Da'ud al-Zahiri and the theologians al-Nazzam (d. 220-30/835-
45) and Abu 'Ali al-Jubba'i (d. 303/915-16) are cited in later works of jurisprudence suggests that they may
already have played a significant role in the development of the genre in the course of the ninth century.

Consensus: Islamic Legal Orthodoxy

Scholarship on Islam has long indicated that issues of religious conformance and deviance have something to
do with ijma', "consensus" or "unanimous agreement." Goldziher senses the importance of ijma' in
determining orthodoxy and heterodoxy, although he does not explain how it functioned.

Ijma' is the key to a grasp of the historical evolution of Islam in its political, theological, and legal
aspects. Whatever is accepted by the entire Islamic community as true and correct must be regarded
as true and correct. To turn one's back on the ijma' is to leave the orthodox community.64

To Goldziher, however, ijma' seems a diffuse and nebulous principle, which he describes as "a nearly
unconscious vox populi."65 Bernard Lewis remarks that Islam has no ecclesiastical hierarchy and no
councils or synods to decide questions of heresy, but only ijma' the workings of which are "barely
definable."66 Watt realizes that ijma' played a role in defining heresy, but like Goldziher sees it as an ill-
defined group feeling, though he notes that the ulama' were the ones empowered to decide specific cases. In
his view, the dynamics of Islamic orthodoxy and heresy are reminiscent of a tribal system; what determines
whether a believer's unusual views are acceptable is merely the "feeling" of the commu-

63 Hallaq, "al-Shafi'i," 595-96; Reinhart, Before Revelation, 14-15. Hallaq rejects the view, however,
that Ibn Surayj actually wrote a work on usul al-fiqh, whereas Reinhart reports that he wrote a work
on "Principles and Derivations" (al-usul wa'l-furu').
64 Goldziher, Islamic Theology and Law, 50.
65 Ibid., 55.
66 Bernard Lewis, "Some Observations on the Significance of Heresy in the History of Islam," Studia
Islamica 1 (953): 57-58.
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nity's members, embodied in the principle of consensus. He concludes that "there is more communalistic
thinking in Islam than is usually realized."67

While Goldziher, Watt, and others take consensus to be something like popular opinion, in actuality it is a
well-defined legal principle cited, contested, and referred to constantly within the community of legal
scholars. A number of recent studies on Islamic jurisprudence have increased our understanding of legal
consensus considerably.68 Commonly held views of ijma' as the arbitrary basis of all Islamic law or as the
basis for all customary practices and behaviors in the Muslim world have been corrected.69 So, too, has the
idea that the authority of consensus is based on a circular argument.70

The concept of legal consensus was fundamental to the juridical madhhab system that arose in the tenth
century. In a sense it represented the guidelines which controlled Islamic legal discourse within the
framework of the madhhabs. As a technical term in Islamic jurisprudence, ijma' came to be defined by most
jurists of the four Sunni madhhabs as the unanimous agreement of qualified Muslim jurists on a given point
of the law.71 It is opposed to khilaf, "dissent" or "disagreement." As a legal concept, consensus can be traced
back to the eighth century. The Umayyad caliph 'Umar b. 'Abd al-'Aziz (99-101/717-20) is said to have
written to provincial governors advising them that cases should be decided according to the consensus of the
jurists of each region.72 A letter from the Basran judge 'Ubayd Allah al-Anbari to the Abbasid caliph al-
Mahdi (118-69/775-85) holds that cases should be decided with reference to the Koran, then the Sunnah,
then the consensus of leading scholars, then by the

67 W. Montgomery Watt, "Conditions of Membership of the Islamic Community," Studia Islamica 21
(964): 12.
68 Marie Bernand, "Idjma'," EI2; idem, "L'Igma' chez 'Abd Al-Gabbar et l'objection d'an-Nazzam,"
Studia Islamica 30 (1969): 27-38; idem, L'accord unanime de la communauté comme fondement des statuts
légaux de l'islam (Paris, 1970); Calder, "Ikhtilaf and Ijma'"; Eric Chaumont, "Baqillani, théologien ash
'arite et usuliste malikite,'' Studia Islamica 79 (1994): 79-102, esp. 87 f.; Wael B. Hallaq, "On the
Authoritativeness of Sunni Consensus," IJMES 18 (1986): 427-54; Ahmed Hasan, The Doctrine of Ijma' in
Islam (Islamabad: Islamic Research Institute, 1984); Georges F. Hourani, "The Basis of Authority of
Consensus in Sunnite Islam," Studia Islamica 21 (1964): 13-60; Makdisi, Rise of Colleges, 105-12; idem,
Rise of Humanism, 31-33; Abdel-Magid Turki, "L'Ijma' Ummat al-Mu'minin entre la doctrine et
l'histoire," Studia Islamica 59 (1984): 4-78; Bernard G. Weiss, "Al-Amidi on the Basis of Authority of
Consensus," in Essays on Islamic Civilization Presented to Niyazi Berkes, 342-56, ed. Donald P. Little
(Leiden: E. J. Brill, 1976); idem, The Search for God's Law (Salt Lake City: University of Utah Press,
1992), 181-258; Zysow, "Economy of Certainty," 198-281.
69 Zysow, "Economy of Certainty," 198-99, 259-61.
70 Hallaq, "Authoritativeness"; Hourani, " Basis of Authority"; Weiss, "Al-Amidi"; idem, Search for
God's Law, 195-212; Zysow, "Economy of Certainty," 202-10.
71 See, for example, Imam al-Haramayn al-Juwayni (Shafi'i), al-Waraqat (Cairo: Matba'at al-madani,
n.d.), 11; Abu Ya'la (Hanbali), al-'Uddah, 1: 170; Abu al-Walid al-Baji (Maliki), Ihkam al-fusul fi ahkam
al-usul, ed. Abdel-Magid Turki (Beirut: Dar al-gharb al-islami, 1986), 459; al-Jassas (Hanafi), al-Fusul fi
al-usul, 3: 285.
72 Makdisi, Rise of Colleges, 106.
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ijtihad of the governor in consultation with scholars.73 Malik (d. 179/795) held that the consensus of the
people of Medina was binding, and al-Shafi'i (d. 204/820) rejects this view in al-Risalah and Kitab al-umm.74
According to Schacht, the ancient schools of law, represented by the Iraqi and Medinese jurists prior to al-
Shafi'i, were dominated by the idea of consensus.75

In his Risalah, al-Shafi'i presents a theory of legal interpretation which would later be accepted, in its
outlines, as the basis of nearly all Islamic jurisprudence. He proposes the doctrine that the law derives from
four sources, the Koran (kitab) tradition (sunnah) consensus (ijma') and analogical reasoning (qiyas).76
Schacht devotes considerable attention to al-Shafi'i's theory of consensus, but the picture that emerges is far
from clear. Unfortunately, al-Shafi's independent discussion of the issue, Kitab al-ijma', has not survived.77
According to Schacht, al-Shafi'i at first endorsed the consensus of the scholars, then qualified this view,
expressing misgivings about its authority and assigning higher value to the consensus of the Muslims at
large. Finally, he seems to have rejected its authority and even denied its existence, though he did not
completely abandon the concept.78 While a comprehensive study of al-Shafi'i's theory of consensus is
beyond the scope of this study, a few observations may be made here based on the presentation of consensus
in al-Risalah. Al-Shafi'i bases the authority of consensus on two traditions of the Prophet which stress the
believer's obligation to "stick to the generality of Muslims" (luzum al-jama'at al-muslimin). He most often
refers to the consensus of Muslims (ijma' al-muslimin) but he cites the consensus of Muslim scholars (ijma'
'ulama' al-muslimin) together with ijma' al-muslimin in a context which indicates that the two are essentially
equivalent. It is clear in other passages that al-Shafi'i makes an important distinction between Muslim
commoners (al-'ammah) and scholars or jurists in particular (al-khassah, "the elite," ahl al-'ilm, "the people
of learning," al-'ulama', "the scholars," or fuqaha' al-muslimin, "the jurists of the Muslims''). He
distinguishes between the knowledge of Muslim commonerswhich comprises such issues as the prohibition of
adultery and the obligations to fast, perform the pilgrimage, and give almsand the knowledge of
scholarswhich includes such matters as the set inheritance shares.79 This distinction might imply, and some
later

73 Crone and Hinds, God's Caliph, 93.
74 al-Shafi'i, al-Risalah, 534-35; idem, Kitab al-umm, 7 vols. (Bulaq, 1902-6), 7: 147-48. Note that Calder
attributes most of the material in Kitab al-umm to after al-Rabi' (d. 270/883) and al-Muzani (d. 264/878)
(Early Muslim Jurisprudence, 104).
75 Schacht, Muhammadan Jurisprudence, 82.
76 al-Shafi'i, al-Risalah, 476, 598.
77 Ibn al-Nadim, al-Fihrist, 310.
78 Schacht, Muhammadan Jurisprudence, 88-94.
79 al-Shafi'i, al-Risalah, 322, 357-60, 402-3, 457-58, 471-76, 527, 599.
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devotes one section of his Maqalat al-islamiyin, not only expressed political and military aspirations but also
involved claims to religious leadership of the community.5 These revolts included the famous uprising of
Husayn, which ended with his martyrdom at Karbala' in 61/680, the revolt of the "Penitents" in 64-65/683-
84, the revolt of Mukhtar al-Thaqafi in 66-67/686-87, and the revolt of Zayd b. 'Ali in 122/740, all in
southern Iraq and directed against Umayyad rule. The Shiite role in the establishment of the 'Abbasid
caliphate (132/750) and Caliph al-Ma'mun's (d. 218/833) nomination in 201/816 of 'Ali al-Rida (d. 203/818),
the eighth imam of the Twelver Shiites, as his successor to the caliphate also support the idea that sectarian
dynamics revolved around the issue of the caliphate as late as the early ninth century. So, too, does the
proliferation of subsects among the Shiites, most of which were defined by allegiance to a specific line of
imams. The best known are the Zaydi, Isma'ili, and Imami (later known as Ithna'ashari or "Twelver")
branches, but others, as well as many subdivisions of these three, also existed.

Imami Shiite doctrine of the early centuries of Islam, as it was formulated by the mid-eighth century, held
that human society was in need of religious guidance in all ages. This guidance was embodied in an imam, a
divinely guided leader entrusted with upholding ritual obligations in the community and endowed with the
authority to settle disputes over religious questions.6 The imam had to be a member of the Prophet's house
(ahl al-bayt), one of his descendants through 'Ali. The Shiites cited scriptural texts in support of this view,
such as the prophetic tradition known as the hadith of the two weighty matters: "I am leaving among you
something with which, should you cling to it, you will never go astray: the two weighty matters, the Book of
God and my progeny, the People of my House." Another common text is the hadith report, "The People of
my House among you are like Noah's Ark; those who embark on it will be saved, and those who stay behind
will drown "7 The believer must know and grant his allegiance to the imam of his time. The imam,
according to the Imami Shiites, had to be a living descendant of the Prophet Muhammad through Fatimah,
Muhammad's daughter, and 'Ali b. Abi Talib and had to be chosen through designation (nass) by the
previous imam.8 The theory that the imam was ma'sum or divinely protected from sin and error was
introduced by Hisham b. al-Hakam (d. 179/795-96) in the mid-eighth century.9 The

5 Abu al-Hasan al-Ash'ari, Maqalat al-islamiyin wa'khtilaf al-musallin, ed. Helmut Ritter (Wiesbaden:
Franz Steiner Verlag, 1963), 75-85.
6 On the Twelver theory of the imamate in general, see Wilferd Madelung, "Imama," EI2; al-Sharif al-
Murtada, al-Shafi fi al-imamah, 4 vols., ed. Sayyid 'Abd al-Zahra' al-Husayni al-Khatib (Tehran:
Mu'assasat al-Sadiq, 1989-90).
7 al-Murtada, al-Shafi, 3: 120.
8 Marshal G. S. Hodgson, "How Did the Shi'a Become Sectarian?" JAOS 75 (1955): 1-13.
9 Wilferd Madelung, "Hisham b. al-Hakam," "'Isma," EI2.
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works of jurisprudence adopt this view, that consensus for al-Shafi'i is of two types, general or lay consensus
on such fundamental issues as the Ramadan fast and scholars' consensus on more arcane legal matters.
Nevertheless, given that one of the main aims of al-Risalah is to bolster the authority of Muslim scholars,
most of al-Shafi'i's discussions of consensus likely refer to the consensus of Muslim jurists.80 According to
Schacht, later theory, expressed in the classical works of jurisprudence, returned to older views recognizing
the centrality of consensus for legal interpretation.81

According to the overwhelming majority of Sunni jurists since al-Shafi'i, ijma' is a legitimate source (asl or
dalil) of Islamic law, after the Koran and the Sunnah of the Prophet (as embodied in hadith). The consensus
of the Muslim community is a hujjah, that is, an incontrovertible argument. By the tenth century, consensus
had become a standard part of Sunni legal doctrine; while many of the texts on usul al-fiqh from this period,
such as those of Ibn Surayj (d. 306/918) and al-Qaffal al-Shashi (d. 365/976), have been lost, the widespread
adoption of consensus is clear from extant works on jurisprudence by later authors, such as al-Jassas, al-
Qadi 'Abd al-Jabbar, and Abu al-Husayn al-Basri. The establishment of this doctrine went hand in hand
with the creation of the usul al-fiqh genre. It therefore probably became standard doctrine to the majority of
Sunni jurists by the late ninth or early tenth century.

From the time of al-Jassas, the hujjiyah or binding authority of consensus is generally taken to derive from
scriptural proofs rather than any rational justification, since it is entirely possible, rationally, that a large
community might agree unanimously on a falsehood (it is obvious, for example, that Jews and Christians all
agree on their heretical beliefs).82 Sunni legal theorists cite a number of Koranic verses and traditions of the
Prophet as proofs of the binding authority of consensus; al-Amidi (d. 631/1234), for example, cites five
Koranic verses and sixteen hadith reports.83 Among the most frequently cited

80 According to Calder, al-Shafi'i holds that the consensus relevant to a matter on which there is no
revealed text is a consensus of Muslim commoners, despite the fact that it is only the scholars who can
ratify such a consensus ("Ikhtilaf and Ijma,'" 55-81, esp. 78-79). The relevant text of al-Shafi'i"s al-
Risalah (p. 472) is wa-na'lamu anna 'ammatahum la tajtami'u'ala khilafin li-sunnati rasuli Llahi wa-la 'ala
khata 'in in sha'a 'Llah. I would suggest, however, that the word 'ammah here does not mean
"commoners" as opposed to khassah, ''elite, scholars," but rather that it simply means the generality
or vast majority of Muslims. One might translate the text as follows: "We know that the generality of
them (i.e., Muslims) do not reach an agreement which contradicts the tradition of the Prophet, or
which is an error, God willing." The "generality of Muslims" here probably refers to the generality
of Muslim scholars rather than commoners, just as the term ijma' al-muslimin means ijma' 'ulama' al-
muslimin elsewhere in al-Shafi'i's text (p. 322).
81 Schacht, Muhammadan Jurisprudence, 94-95.
82 al-Jassas, al-Fusul fi al-usul, 3: 257.
83 Sayf al-Din al-Amidi, al-Ihkam fi usul al-ahkam, 4 vols. (Cairo, n.d.), 1: 183-203; Weiss, Search For
God's Law, 201-8.
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Koranic verses are the following:

Thus We have appointed you a middle nation (ja'alnakum ummatan wasatan), that you may be
witnesses against mankind. (Q 2:143)

And hold fast, all of you together, to God's bond, and do not separate from one another (wa-la
tafarraqu). (Q 3:103)

You are the best community (khayra ummatin) that has been raised up for mankind. You enjoin right
conduct and forbid indecency. (Q 3:110)

Oh you who believe! Obey God, and obey the messenger and those of you who are in authority; and if
you have a dispute concerning any matter, refer it to God and the messenger (fa-in tanaza'tum fi shay'
in fa-rudduhu ila 'Llahi wa'r-rasul). (Q 4:59)

And whoever opposes the Messenger (yushaqiq ir-rasula) after the guidance has been manifested to
him, and follows other than the way of the believers (wa-yattabi' ghayra sabili 'l-mu 'minina), We
appoint for him that to which he himself has turned, and expose him to Hella hapless end! (Q4:115)

These verses are taken to express the special status God has bestowed on the Muslim community, the
importance of following the generality of Muslims, and the prohibition of failing to do so. In addition, the
jurists cite numerous hadith reports as proofs of the authority of consensus, including the famous report,
"My community shall not agree on an error," and another, "Whoever separates from the group by so much
as a span's length has removed the bond of Islam from his neck."84 On the basis of proof-texts such as
these, Sunni jurists conclude that the consensus of the Muslim community is guaranteed to be correct.

Although modern scholars have stressed the reference of consensus to the general agreement of all Muslim
believers in addition to the agreement of the jurists,85 most legal theorists limit consensus quite strictly to
fully competent jurists. Even in al-Shafi'i's al-Risalah, there is a clear tendency to restrict to experts in the
law the ability to issue reliable opinions on religious topics, and ijma' refers to the consensus of these experts
especially. Al-Jassas, for example, holds the opinion that consensus is of two types. The first type, a general
consensus, including both scholars (al-khassah) and the common people, covers basic issues of which all
Muslims should be aware, such as the obligations to

84 al-Jassas, al-Fusul fi al-usul, 3: 257-67; al-Basri, al-Mu'tamad, 2: 4-16; al-Amidi, al-Ihkam, 1: 199.
85 For example, Bernand, "Idjma'," 3: 1024.
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fast during Ramadan, perform the pilgrimage to Mecca, and perform ablutions after a polluting incident,
and the prohibitions of adultery, consumption of alcohol, and marrying one's mother or sister. The second
more restricted type is the consensus of the scholars (al-khass min ahl al-'ilm) that covers technical points of
law, such as the rates for the various types of alms (zakat) or the prohibition of marrying both a paternal
aunt and a brother's daughter. The opinions of the common people are not taken into consideration for this
second type of consensus on the basis that they are not qualified to decide legal issues.86 It is of course "elite
or specialists' consensus" (ijma' al-khassah), the consensus of mujtahids or qualifed legal experts, to which the
bulk of the jurists' arguments on consensus are devoted. Al-Mawardi (d. 450/1058), al-Ghazali (d. 505/1111),
Ibn Taymiyah (d. 728/1328), and other jurists hold that there is no such thing as commoners' or general
consensus, likening a layman's opinions on legal issues to those of a child, an unbeliever, or a madman.87
This is the majority opinion among jurisprudents, according to al-Amidi.88 Al-Baqillani and al-Amidi
appear to be odd men out on this issue, for they argue that a consensus of the jurists becomes valid only
through the concurrence of the commoners.89

In addition to laymen, the majority of legal theorists exclude from consideration in consensus those scholars
who are not versed specifically in law and legal derivation. Al-Jassas states that scholars like Da'ud al-Zahiri
and al-Karabisi cannot be considered in consensus because they were incapable of rational methods of legal
derivation. In his view, their status with respect to legal derivation was like that of the layman. Al-Jassas
also excludes scholars who are trained in the rational sciences but lack background in law and scripture
from consideration in consensus.90 Later jurists voice similar opinions, ex-

86 al-Jassas, al-Fusul fi al-usul, 3: 285. Other jurists who propose similar views include Abu Ishaq al-
Shirazi al-Fayruzabadi, Kitab al-luma' fi usul al-fiqh, ed. Muhammad Badr-al-Din al-Na'sani al-
Halabi (Beirut: Dar al-nadwah al-islamiyah, 1987-88), 89; al-Baji, Ihkam al-fusul, 459; al-Amidi, al-
Ihkam, 1: 204; Muhammad b. 'Ali al-Shawkani, Irshad al-fuhul ila tahqiq 'ilm al-usul, ed. Abu Mus'ab
Muhammad Sa'id al-Badri (Beirut: Mu'assasat al-Kutub al-thaqafiyah, 1993), 159.
87 'Ali b. Muhammad al-Mawardi, Adab al-qadi, 2 vols. (Baghdad: Matba'at al-irshad, 1971), 1: 456;
Abu Ya'la, al-'Uddah, 4: 133-34; Abu Bakr Muhammad al-Sarakhsi, Usul al-Sarakhsi, 2 vols., ed. Abu 'l-
Wafa' al-Afghani (Beirut: Dar al-ma 'rifah, n.d.), 1: 312; Abu Hamid Muhammad al-Ghazali, al-
Mankhul min ta'liqat al-usul (Damascus: Dar al-fikr, 1980), 310; Shihab al-Din Ahmad b. Idris al-Qarafi,
Sharh tanqih al-fusul fi ikhtisar al-mahsul fi al-usul (Cairo: al-Maktabah al-azhariyah li'l-turath, 1973),
342; Taqi al-Din Ahmad Ibn Taymiyah, al-Musawwadah fi usul al-fiqh, ed. Muhammad Muhyi al-Din
'Abd al-Hamid (Cairo: Matba'at al-madani, 1964), 323.
88 al-Amidi, al-Ihkam, 1: 204.
89 al-Baji, Ihkam al-fusul, 459; al-Amidi, al-Ihkam, 1: 204-7; Weiss, Search for God's Law, 212-14.
90 al-Jassas, al-Fusul fi al-usul, 3: 296; al-Sarakhsi, Usul, 1: 312; Muwaffaq al-Din 'Abd Allah Ibn
Qudamah al-Maqdisi, Rawdat al-nazir wa-jannat al-munazir (Cairo: al-Matba'ah al-salafiyah, 1965), 69-
70; Ibn Taymiyah, al-Musawwaddah, 331. Al-Jassas states that the opinions of muhaddithun unskilled in
the legal sciences are ] not to be taken into account. Al-Sarakhsi says the same of mutakallimun, and
attributes this opinion to Abu 'l-Hasan al-Karkhi. Ibn Qudamah and Ibn Taymiyah include both.
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cluding experts in prophetic tradition (muhaddithun) and philosophical theologians (mutakallimun) from
consideration.91 Nor do they consider the opinions of a scholar who is competent in legal theory alone (usuli)
or a jurist (faqih) who is versed in the points of law but lacks an adequate background in jurisprudence.92
The result is that only master jurists who have completed the rigorous training established by the madhhabs
in law, its ancillary sciences, jurisprudence, and disputation could voice recognized opinions on Islamic legal
questions.

Consensus is a principle governing legal interpretation within the Muslim community once a question has
been examined and enters what one Shiite jurist calls "the battle of jurists' opinions."93 A legal opinion that
gains the approval, either tacit or explicit, of all contemporary qualified Muslim jurists takes on consensual
status, and the unanimous agreement of the doctors of the law confers the sanction of binding authority on
that legal opinion. Until such uniformity of opinion is reached, the individual jurist may choose among the
various opinions that have been expressed on the issue. Afterwards, a case apparently falling under the
specific legal rule subject to this consensus must be distinguished in some manner if the jurist pronounces a
contrary ruling, unless he can show the claim that consensus actually exists to be false. For this reason, the
requirements for ijtihad set by many Islamic legal theorists include the stipulation that the jurist must be
aware of the points of law on which consensus exists so that he not give a contrary ruling.94

Consensus is most often established, Makdisi points out, negatively and retroactively, by the absence of
dissenting opinion in the history of a particular legal issue; this feature is made clear by the existence of a
prolific literature concerning khilaf, "dissent," or the disputed questions in the law, among other
indications.95 Al-Khatib al-Baghdadi (d. 463/1071) states that only he who knows khilaf may know ijma.'96
Ijma' and khilaf are therefore two sides of the same coin; they represent, together, the body of acceptable
opinion on issues of the religious law. Some questions have been decided in favor of one opinion and thus are
subject to consensus; others have not, and a number of authoritative variant opinions may be held
concerning these questions. Ibn Qayyim al-Jawziyah (d. 751/1350) observes the centrality of khilaf in the
Islamic legal system:

91 Abu Ya'la, al-'Uddah, 4: 1136-38; al-Sarakhsi, Usul, 1: 312; Ibn Qudamah al-Maqdisi, Rawdat al-
nazir, 69-70; Ibn Taymiyah, al-Musawwadah, 331.
92 al-Ghazali, al-Mankhul, 311; Ibn Qudamah, Rawdat al-nazir, 70; Ibn Taymiyah, al-Musawwadah, 331.
93 Muhammad al-Baqir al-Bihbihani, Risalat al-akhbar wa'l-ijtihad(Tehran, n.d.), 7.
94 al-Shawkani, Irshad al-fuhul, 420.
95 Makdisi, Rise of Colleges, 100-11; idem, Rise of Humanism, 32-33.
96 al-Khatib al-Baghdadi, Kitab al-Faqih wa'l-mutafaqqih, 2: 21.
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When a jurisconsult or judge is faced with a case, he must first determine whether or not there is
disagreement (ikhtilaf) concerning it. If there is no disagreement, he need not examine the Koran or
the Sunnah, but rather gives his opinion or verdict on the case on the grounds of consensus. If there
is disagreement concerning the case, he determines through personal effort (ijtahad) which of the
opinions is closest to the evidence and gives his opinion or verdict accordingly.97

Notwithstanding, some scholars attempted to catalogue those questions on which consensus existed (mas'il al-
ijma'), as did Ibn al-Mundhir (d. 318/930), Ibn Hazm (d. 456/1064) in Maratib al-ijma', and Jalal al-Din al-
Suyuti (d. 911/1505) in Tashnif al-asma' bi-mas'il al-ijma.'98

Makdisi has brought out the crucial role of consensus in the Sunni legal system, correcting a number of
misconceptions concerning its definition and use. In his view, consensus defines Islamic orthodoxy:

The bounds of orthodoxy are determined on the basis of the consensus of doctors of the law. Since
there is no body of determinate character which could be convened for the purpose of polling the
consensus, this principle operates negatively and retroactively. For this reason, consensus, ijma', is
determined, not by the yeas against the nays, for no clear count could actually be taken, but rather
by whether voices of authoritative doctors of the law have been raised in the past against a particular
doctrine. If not, then the doctrine was considered to have been accepted as orthodox.99

Makdisi's assessment of the role played by consensus and dissent in determining Islamic orthodoxy neatly
explains many aspects of Islamic legal and religious history. This study modifies Makdisi's view by
emphasizing that this definition of orthodoxy does not represent the single, all-encompassing definition of
orthodoxy in Islamic history. Theologians, hadith experts, philosophers, and mystics held views concerning
the definition and boundaries of appropriate belief in Islam that often differed markedly from those of the
jurists. Nevertheless, for the majority of jurists in the recognized Sunni madhhabs from the tenth century on,
consensus represented orthodoxy. As the legal

97 Ibn Qayyim al-Jawziyah, I'lam al-muwaqqi'in 'an rabb al-'alamin, 4 vols. (Beirut: Dar al-Kutub al-
'ilmiyah, 1991), 3: 174.
98 Ibn al-Mundhir, al-Ijma,' ed. Fu'ad 'Abd al-Mun'im Ahmad and 'Abd Allah b. Zayd Al Mahmud (al-
Dawhah, Qatar: Dar al-thaqafah, 1987); Ibn Hazm, Maratib al-ijma' fi al-'ibadat wa'l-mu'amalat wa'l-
mu'taqadat (Beirut: Dar al-afaq al-jadidah, 1978); Jalal al-Din al-Suyuti, Kitab al-tahadduth bi-ni'mat
Allah, in Jalal al-din al-Suyuti, vol. 2, ed. Elizabeth M. Sartain (Cambridge: Cambridge University Press,
1975), 133. Brockelmann (GAL, supp. 1: 699) also lists a work entitled Masa'il al-ijma' by the Zaydi
scholar Shah Sharijan Abu al-Hasan 'Ali b. al-Husayn (fl. 5th/11th c.).
99 Makdisi, Rise of the Colleges, 106.
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profession gained in power and influence, this version of orthodoxy, one among several espoused by
claimants to religious authority, came to dominate Islamic religious discourse.

Orthodoxy vs. Orthopraxy

It is a common idea that Islam lacks well-defined religious authorities who oversee the community's religious
life and set boundaries for acceptable practice and belief. Richard Burton voices this view categorically in
the "Terminal Essay" to his translation of The Thousand and One Nights: "every father in al-Islam was made
priest and pontiff in his own home, able unaided to marry himself, to circumcize (to baptise as it were) his
children, to instruct them in the law and canonically to bury himself."100 Goldziher writes, "In Islam there
are no councils and synods that, after vigorous debate, fix the formulas that henceforth must be regarded as
sound belief. There is no ecclesiastic office that provides a standard of orthodoxy."101 It hardly seems
possible, a priori, that definitions of orthodoxy and heresy together with religious authorities who define and
set them simply do not exist in Islam. Any religion must regulate the exclusion of deviant elements from the
community in some way, and there is ample evidence that this function has been exercised continually
throughout Islamic history. While it is true that Islam does not have sacraments, a priesthood, or an
ecclesiastical hierarchy, many well-defined groups, including that of the jurists, have acted as religious
authorities during one historical and geographical context or another. They may have disagreed with other
competing groups as to their legitimacy and jurisdiction, but they nevertheless have claimed, and exercised,
the right to decide questions of acceptable and unacceptable belief.

The supposed lack of recognized religious authorities in Islam has led many scholars to balk at the use of
the term "orthodoxy" in an Islamic context. Watt, for example, observes, "The word 'orthodox' is out of
place in an Islamic context . . . . Indeed, Islam has had no machinery comparable to the Ecumenical Councils
of the Christian Church which could say authoritatively what constitutes 'right doctrine."102 Bernard
Lewis, in a similar statement, maintains that

the very idea of orthodoxy and heterodoxy is a quite specifically Christian notion. It has little or no
relevance to the history of Islam, where there are no synods, churches, or councils to define
orthodoxy and therefore none to

100 Sir Richard Francis Burton, "Terminal Essay," in The Book of the Thousand Nights and a Night,
vol. 10 (London: Burton Club, n.d.), 181-82.
101 Goldziher, Islamic Theology and Law, 162-63.
102 W. Montgomery Watt, The Formative Period of Islamic Thought (Edinburgh: Edinburgh University
Press, 1973), 5-6.
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define and condemn departure from orthodoxy, which we normally designate by such terms as
heterodoxy and heresy.103

The complexity and unfamiliar workings of religious authority in Islam have led Watt and other scholars to
claim that it is inappropriate, misleading, or even futile to attempt to describe Islamic religious history in
these terms.104 This is unfortunate and unnecessary, for to adopt such a stance is to shy away from a set of
problems of fundamental importance in Islamic history. Rather than concealing the facts, as Dabashi
suggests,105 an understanding of Islamic orthodoxy reveals religious pressures at work within society and
provides a better picture of intersectarian relations in Islamic history.

It has become common in scholarship on Islam to use the term "orthopraxy" rather than "orthodoxy" to
refer to religious conformity. Though orthopraxy is by no means a new termthe Oxford English Dictionary
reports its use as early as 1852there seems to be considerable confusion concerning its meaning. In one
usage, orthopraxy refers to the fact that religious conformity in Islamand in Judaism as wellis based on legal
rather than theological questions. While this idea is correct with regard to the religious system the jurists
espoused, orthopraxy does not denote it accurately. In the second usage, orthopraxy is supposed to indicate
that whereas in Christianity, one is concerned with belief, in Islam, one is concerned with acts. Two
dichotomies are being erroneously conflated: theology/law and belief/practice. A clear example of this type of
conflation is seen in the following statement by Esposito:

For Christianity, the appropriate question is "What do Christians believe?" In contrast, for Islam (as
for Judaism), the correct question is "What do Muslims do?" Whereas in Christianity, theology was
the "queen of the sciences," in Islam, as in Judaism, law enjoyed pride of place, for "to accept or
conform to the laws of God is islam, which means to surrender to God's law."106

The first part of this statement is false. Muslims and Jews are concerned with belief as well as practice, and
Christianity is concerned with practice as well as belief. The second part, expressing the status of theology in
Christianity and law in Islam, is accurate, but not logically tied to the first.

Scholars who use the terms "orthodoxy" and "orthopraxy" to refer to a

103 Bernard Lewis, "The Shi'a in Islamic History," in Shi'ism, Resistance, and Revolution, 21-30, ed.
Martin Kraemer (Boulder: Westview Press, 1987), 21.
104 See, for example, Dale Eickelmann, The Middle East (Englewood Cliffs, New Jersey: Prentice Hall,
1981), 213; Hamid Dabashi, Authority in Islam (New Brunswick, New Jersey: Transaction Publishers,
1989), 71-72.
105 Dabashi, Authority in Islam, 71.
106 John L. Esposito, Islam (Oxford: Oxford University Press, 1988), 68.
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claimed dichotomy between Christian belief on the one hand and Islamic practice on the other are
influenced by the common usage of the term "orthodoxy" to refer to accepted Christian dogma. Thus, in
popular usage, orthodoxy is seen as meaning "correct theological belief," whereas, originally and
etymologically, orthodoxy means simply "correct opinion," deriving as it does from Greek doxa, "opinion."
There is nothing that restricts the literal meaning of orthodoxy to discussions of philosophical theology in
particular. Orthopraxy, however, means ''correct practice," and one cannot hold the opinion that practice in
itself determines religious conformity in Islam. The vast majority of Muslim jurists, theologians, and other
thinkers have argued against the view that true Muslims are simply those who pray toward Mecca (ahl al-
qiblah). For example, al-Subki remonstrates, "Do you not see that the hypocrites pray towards our qiblah,
while they are unanimously held to be unbelievers (kuffar)?"107

In Sunni Islam in general, the commission of sin, which is incorrect practice, does not render one an
unbeliever; only some Khariji factions espoused this extreme view. Al-Ash'ari (d. ca. 325/937) states in one
of his creeds that one cannot accuse a Muslim of unbelief because of a sin.108 Najm al-Din al-Nasafi (d.
537/1142-43) states in his creed that neither a lesser nor a greater sin renders one an unbeliever. One is not
considered a heretic in Islam for drinking alcohol, and one is not excluded irrevocably from the community
of believers for doing so.109 Drinking alcohol is a sin for which atonement or a specific punishment is
prescribed. It is heretical, rather, to consider it permissible to drink alcohol. To hold the opinion that it is not
sinful and forbidden to drink alcohol is to go against the consensus and leave the community of believers. Al-
Nasafi, for example, using a phrase common in Islamic religious literature, holds that considering that which
is forbidden lawful constitutes unbelief.110 Similarly, the Qadiri Creed demonstrates that it is an opinion,
and not an act, which renders one an unbeliever: "L'homme ne doit pas déclarer un autre homme infidéle
pour l'omission d'aucune obligation, sauf la seule priére prescrite dans le Livre de Dieu . . . . Quant à toutes
les autres oeuvres, on ne le déclarera pas infidèle pour les avoir négligés, même s'il commet le péché, à moins
qu'il ne les nie."111 Sinning does not make one an unbeliever, but denial of specific religious obligations
does, and denial is clearly a mental operation, an expression of opinion or belief as opposed to practice. Of
all legal obliga-

107 al-Subki, Tabaqat al-shafi'iyah al-kubra, 1: 99.
108 MacDonald, Development of Muslim Theology, 296.
109 Ibid., 311.
110 Ibid.
111 George Makdisi, Ibn 'Aqil et la résurgence de l'islam traditionaliste au XIe siècle (Ve siècle de l'Hégire)
(Damascus: Institut français de Damas, 1963), 307.
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tions, only omission of the prescribed prayer causes one to be considered an unbeliever. A hadith attributed
to Ja'far al-Sadiq shows the significance of giving up prayer in particular. Someone asked the imam why
one may label as an unbeliever (kafir) a Muslim who has abandoned prayer (tarik al-salat) but not an
adulterer or a drinker of alcohol. Ja'far replies that the drinker of alcohol and the adulterer might be driven
to commit those sins out of lust or physical urges, whereas this cannot be the case with someone who fails to
pray; the man in question must have abandoned prayer because he does not take the obligation seriously
(istikhfafan biha).112 It is thus the conviction that prayer is unnecessary which makes him an unbeliever.

Evidence of a heretical opinion may be produced in Islam, as in Christianity, through word or deed. Al-
Subki states, "Whoever utters unbelief (talaffaz bi 'l-kufr) or performs the acts of unbelief is a disbeliever in
God the Almighty and will spend eternity in Hell."113 A jurist who gives a legal opinion declaring alcohol
permissible may be declared a heretic. A Muslim who utters unacceptable statements concerning God or the
Prophet is equally subject to a declaration of heresy. Thus, there is an Islamic literature on blasphemy,
termed alfaz al-kufr, literally "utterances of unbelief," that describes and codifies the statements the
utterance of which renders one a heretic.114 Similarly, actions such as the worship of false gods or the
desecration of religious symbols render one an unbeliever. In either case, the evidenceactions or wordsis
viewed as a sign of belief or conviction and is not considered an end in itself. Thus, the term "orthodoxy"
may apply as aptly to Islam as to Christianity, for both religions are fundamentally concerned with belief.
Moreover, the special place of law in Islam as opposed to Christianity is not accurately reflected in the term
"orthopraxy."

The Violation of Consensus: Islamic Legal Heresy

Heresy is poorly understood in scholarship on Islam. It is a common belief that a Muslim who utters the
fundamental creed (shahadah), "I witness that there is no god but God and that Muhammad is the prophet
of God," thereby avoids any accusation of heresy. Ismail Faruqi expresses this view as follows:

Every law court of Islam is bound to recognize as a Muslim in good standing, and hence entitled to all
privileges and rights of a Muslim and bound by all the duties and obligations of Islamic law, every
adult male and fe-

112 Ibn Babawayh al-Qummi, 'Ilal al-shara'i', ed. Muhammad Sadiq Bahr al-'Ulum (Najaf: al-
Matba'ah al-haydariyah, 1963), 339.
113 al-Subki, Tabaqat al-shafi'iyah al-kubra, 1: 91.
114 An example is Kitab alfaz al-kufr by Muhammad b. Isma'il Badr al-Rashid (d. 786/1366)
(Brockelmann, GAL, 2: 80).
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male who consciously and solemnly witnesses that "there is no God but God and Muhammad is the
Prophet of God." Fulfillment of this simple definition of "Islamicity" is all that Islamic law requires
for membership in the Muslim community. Once a person is put to the test and witnesses responsibly
to the twin declarations of God being the only God and Muhammad being His Prophet, no more can
be legally required as proof of faith and, consequently, that person enjoys all the rights and is
obligated by all the duties under Islamic law.115

Such a view, however, does not accurately present Islamic doctrine and is belied by myriad heresy trials,
polemics, and other episodes in Islamic religious history. It is clear that simply declaring one's belief in Islam
is not enough. Ibn Taymiyah states, "It has been established by the Koran, the Sunnah, and the consensus of
the Muslim community that one must fight against whoever has transgressed the religious law of Islam, even
though he utters the two shahadahs."116 Al-Ghazali adds important restrictions to the statement that the
requirement to be a Muslim is to repeat the shahadah. For the creed to have full effect, the one who makes it
must sincerely believe in it (sadiq biha) and not otherwise contradict it (ghayr munaqid laha).117 It is this last
restriction which begs attention, for it indicates that someone who claims to be a Muslim through the
utterance of the creed may prove to be a heretic since he contradicts his statement in some other way.

But what constitutes a contradiction of the creed? Obvious contradictions include statements directly
opposed to the content of either of its phrases: that is, to deny God's existence, admit the existence of a
plurality of gods, or deny Muhammad's prophecy. Persons making these statements would not be apt to
consider themselves Muslims or present themselves as such in the first place and would therefore not fall in
the category under discussion, that of Muslim heretics. Al-Ghazali provides the following definition of
Islamic heresy: "Unbelief (al-kufr) is to give the lie to the Prophet (takdhib ar-rasul) with regard to anything
which he brought, and faith (al-iman) is to believe him regarding all that which he brought."118 Thus,
Islamic orthodoxy involves a certain attitude not only toward God and the Prophet Muhammad but also
toward the body of material that Muhammad is seen as having conveyed, whether scripture, law, or
doctrine.

115 Isma'il Faruqi, Islam (Brentwood, Maryland: International Graphics, 1984), 4.
116 Taqi al-Din Ahmad Ibn Taymiyah, al-Siyasah al-shar'iyah fi islah al-ra'iyah (Beirut: Dar al-afaq al-
jadidah, 1983), 109.
117 Abu Hamid Muhammad al-Ghazali, Faysal al-tafriqah bayn al-islam wa'l-zandaqah (Cairo: Matba'at
al-sa'adah, 1907), 4.
118 Ibid.
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imam was taken to possess religious knowledge through divine inspiration or by transmission from his
predecessors. Though he did not transmit divine scripture, he was endowed with the ability to interpret it in
an authoritative manner.

The death of the eleventh imam, Hasan al-'Askari, in 260/874 without an undisputed heir presented a crisis
for the Twelvers that took nearly a century to resolve. Twelver Shiite doctrine came to be that, in 260/874,
the alleged young son of Hasan al-'Askari had disappeared in the town of Samarra' in Iraq and had gone
into hiding.10 For over sixty years following this date, communication with the Hidden Imam was possible
through a succession of four men from the Shiite community who served as intermediaries, termed variously
bab, "gate," safir, "messenger," or wakil, "representative." These were 'Uthman b. Sa'id al-'Amri (d. ?), who
moved from Samarra' to Baghdad, his son Muhammad b. 'Uthman (d. 305/917), Husayn b. Rawh al-
Nawbakhti (305-26/917-37), and 'Ali b. Muhammad al-Samarri (326-29/937-41). They would take messages
to the Hidden Imam from the believers and return with his replies, termed "rescripts" (tawqi'at). This
period became known as al-ghaybah al-sughra, ''the Lesser Occultation." In 329/941, the last safir died
without designating a successor. By the mid-tenth century, with the works of al-Kulayni (d. 329/941), Ibn
Abi Zaynab al-Nu'mani (d. 360/971), and Ibn Babawayh al-Qummi (d. 381/991) influencing doctrine, direct,
intentional communication with the twelfth imam was cut offcommunication through dreams, visions, or
rare personal encounters was still possibleand al-ghaybah al-kubra, "the Greater Occultation," had begun. It
was held that God had miraculously prolonged the imam's life, just as He prolonged the lives of biblical
figures such as Adam and Noah, and that the imam circulates among the believers, in human form,
although one cannot identify him. He will reveal himself before the end of time and inaugurate a reign of
peace and justice.11

10 For the various dates given for the twelfth imam's birth, see Hossein Modarressi, Crisis and
Consolidation in the Formative Period of Shi'ite Islam (Princeton: Darwin Press, 1993), 77 n. 123.
11 The course of events and the development of doctrine related to the Occultation did not proceed
smoothly, and are much more complicated than later doctrine implies. Ja'far, the brother of the eleventh
imam, claimed to be the legitimate imam following Hasan al-'Askari's death. The functions and
succession of the office of safir are not clear. A crisis occurred ca. 890-900 A.D., by which date most of
the eleventh imam's close associates had passed away and correspondence with the Hidden Imam
through the safirs was cut off. Correspondence was resumed in 918/305 under the supervision of Husayn
b. Rawh al-Nawbakhti, but this step served only to create more doubts and divisions among the
believers. On the beginning of the Occultation and the establishment of Twelver Shiite doctrine on the
issue, see Said Amir Arjomand, "Imam Absconditus and the Beginnings of a Theology of Occultation"
JAOS 117 (1997): 1-12; idem, "The Crisis of the Imamate and the Institution of Occultation in Twelver
Shi'ism" IJMES 28 (1996): 491-515; Verena Klemm, "Die vier sufara' des Zwölften Imams," Die Welt des
Orients 15 (1984): 126-43; Etan Kohlberg, "From Imamiyya to Ithna-'ashariyya," BSOAS 39 (1976): 521-
34; Modarressi, Crisis and Consolidation; Abdulaziz Abdulhussein Sachedina, Islamic Messianism
(Albany: State University of New York Press, 1981).
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One legal definition of al-Ghazali's "giving the lie to the Prophet" (takdhib al-rasul) that was widely upheld
by medieval Muslim jurists (though not by al-Ghazali) was the violation of consensus. As we have seen
above, consensus defines Islamic legal orthodoxy, at least according to strict adherents to the system of
religious authority promoted by the jurists. Consequently, the violation of consensus (mukhalafat al-ijma'),
also termed breach of consensus (kharq al-ijma') or deviation from consensus (al-khuruj 'an al-ijma'), is
tantamount to heresy or unbelief. While some thinkers stopped short of this position, holding that the
violation of consensus should be treated as a lesser type of religious deviance, the equation of the violation of
the consensus with unbelief was explicitly upheld by many legal scholars throughout the medieval period.
This position, it is claimed, dates back to the time of al-Shafi'i. Pressed to find a scriptural basis for the
authority of consensus, he supposedly cited the following verse:

Whoever opposes the Messenger (man yushaqiq ir-rasul) after (God's) guidance has been revealed to
him, and follows a way other than that of the believers, We will appoint for him that to which he
himself has turned, and will let him burn in Hella terrible end. (Q 4:115)

According to his interpretation, abandonment of the consensus of the Muslims is equivalent to opposing the
Prophet.119 Al-Ghazali reports that prohibitions of the violation of consensus (tahrim mukhalafat al-ijma')
had become common by the time of the Mu'tazili scholar al-Nazzam (d. 220-30/835-45).120 The equation of
violating the consensus with heretical belief may be seen in the statement of the famous Shafi'i jurist Ibn al-
Qass (Abu 'l-'Abbas Ahmad b. Ahmad al-Tabari, d. 335/946): "Whoever denies the consensus of the
Community has denied the Prophet."121 The tenth-century Isma'ili scholar al-Qadi al-Nu'man (d. 363/974)
remarks on Sunni jurists' reliance on consensus: "according to them, it is an authoritative argument
(hujjah). They must have recourse to it and refrain from departing from it." He adds that the Sunnis
consider going against consensus forbidden and tantamount to heresy: "Consensus is a fundamental
principle of the religion (asl min usul al-din). One must follow and obey it, and to go against it is not lawful"
(la yahillu mukhalafatuh). In somewhat stronger terms, he reports, "Some of them have declared those who
deviate from it unbelievers" (wa-kaffara ba'duhum man kharaja 'anhu).122

119 Imam al-Haramayn al-Juwayni, al-Burhan fi usul al-fiqh, 2 vols. (Cairo, 1980), 1: 677. The earliest
reference to al-Shafi'i's use of this verse as a justification for consensus found by Hallaq is Ahkam al-
Qur'an by al-Bayhaqi (d. 458/1065). Hallaq asserts, though, that al-Shafi'i probably did not consider
this verse a convincing argument for consensus ("Authoritativeness," 432, 452 n. 34).
120 Abu Hamid Muhammad al-Ghazali, al-Mustasfa min 'ilm al-usul, 2 vols. (Cairo, 1906), 1: 173.
121 al-Khatib al-Baghdadi, Kitab al-Faqih wa'l-mutafaqqih, 2: 19.
122 al-Qadi al-Nu'man, Ikhtilaf usul al-madhahib, ed. S. T. Lokhandwalla (Simla, India: Indian Institute
of Advanced Study, 1972), 56.
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By the tenth century at the latest, the authority of consensus was a solidly established principle in Sunni
jurisprudence. Consequently, the violation of consensus represented a serious infraction of Sunni norms and
involved a risk of accusation of heresy.

Eleventh-century authors attest that consensus constitutes orthodoxy and cannot be violated. Abu al-
Muzaffar al-Isfara'ini (d. 471/1078-79) states, "The consensus is true. Whatever the community agrees upon
is true, and its truth is irrefutable (maqtu' 'alayh) whether it be word or deed."123 Al-Khatib al-Baghdadi
holds that consensus is of two types: lay consensus (ijma' al-'ammah) and consensus of the jurists (ijma' al-
khassah) The former refers to such points as the obligations to pray toward the Ka'bah, to fast during
Ramadan, to perform ablutions, to pray at specific times, and to give alms. The latter refers to such issues as
the rule that sexual intercourse renders a pilgrimage or Ramadan fast invalid, the rule that the plaintiff
must produce proof and the defendant take an oath, and so on. He holds that whoever denies the first type
of consensus should be given the opportunity to repent; if he does not, he should be killed. Whoever rejects
the second type of consensus and continues to do so wittingly should be told, "You are a man who
stubbornly opposes the truth and those who uphold it" (anta rajulun mu'anidun li'l-haqqi wa-ahlih).124 Even
in the latter case, violation of the consensus is a grave form of religious deviance.

Imam al-Haramayn al-Juwayni (d. 478/1085) stresses the centrality of consensus to Islamic law, writing,
"The consensus is the binding strap of the Law and its pillar, whence it derives its support" (al-ijma'u 'isamu
sh-shari'ati wa-'imaduha wa-ilayhi 'stinaduha) Equating violation of consensus with religious deviance, though
short of unbelief, he reports, "Those whose opinions are considered in consensus have declared with
certainty that whoever violates the consensus (man yukhalif al-ijma') should be censured." He adds:

We have found that the generations of the past and the extinct nations were in agreement that
whoever violates the consensus of the scholars of the age (man yukhalifu ijma'a 'ulama'i 'd-dahr) should
be reproached, and they continually deemed such violators guilty of deviance, recalcitrance, and
disobedience. They do not consider this a trifling matter, but rather see the audacity of going against
the scholars as blatant miscreance (dalal mubin).125

The violator of consensus is therefore, in al-Juwayni's view, a particularly intractable deviant. Though he
stops short of labeling such a deviant an unbe-

123 Abu al-Muzaffar al-Isfara'ini, al-Tabsir fi al-din wa-tamyiz al-firqah al-najiyah 'an al-firaq al-
halikin, ed. Muhammad Zahid b. al-Hasan al-Kawthari (Cairo: Maktabat al-Khanji, 1955), 159.
124 al-Khatib al-Baghdadi, Kitab al-Faqih wa'l-mutafaqqih, 1: 172.
125 al-Juwayni, al-Burhan, 1: 679, 718, 681.
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liever, many jurists of his time, he reports, equate violation of the consensus directly with unbelief: "The
jurists very commonly state that the violator of consensus should be declared an unbeliever" (fasha fi lisani
'l-fuqaha'i anna khariqa 'l-ijma'i yukaffar).126 Al-Ghazali ridicules jurists who make accusations of unbelief
relying solely on their knowledge of fiqh, for, according to his view, such decisions involve extensive expertise
in logic, philosophical categories, and rules of interpretation which most jurists lack. In his early work on
jurisprudence, al-Mankhul, al-Ghazali gives the opinion that the breacher of consensus (khariq al-ijma')
should not be declared an unbeliever on the grounds that the Muslims have disagreed on the validity of
consensus as a source of law in the first place. He then adds that when the jurists describe the violater of
consensus as an unbeliever, they intend only that consensus which is based on an irrefutable source text,
whether a Koranic verse or a prophetic tradition reported through many chains of transmission.127 His
remarks imply, however, that his contemporaries were much less reluctant to label opponents heretics on the
basis of legal opinions alone. Equating violating the consensus with unbelief was not uncommon after the
eleventh century; the late author al-Shawkani (d. 1250/1832), for example, deems the violator of consensus
an unbeliever (kafir) and a sinner (fasiq).128

The work of Makdisi has brought out the historical role of the jurists as a collective body who claimed and
wielded religious authority beginning in the ninth century, firmly establishing their dominance over Islamic
religious discourse by the eleventh century. The madhhabs were autonomous, excluding all outsiders such as
the philosophical theologians and the caliph from participating in the law. They established a monopoly,
claiming sole jurisdiction over matters pertaining to the law. In the system they developed orthodoxy was
defined by consensus and decided by the continual process of disputation in which the jurists championed
variant opinions. A scholar could uphold legitimate dissenting opinions on the law if he had completed the
proper course of legal education within the madhhabs and had been recognized by his qualified masters as a
fully competent jurist. The absence of dissent on a particular issue signaled that a consensus had been
reached; otherwise, any of the views which the jurists had supported was equally valid. Though Makdisi
does not treat questions of heresy specifically, it follows from his discussion that in the system established by
the jurists heresy may be defined as the violation of consensus.

In order for a scholar's opinion on the religious law to be taken into consideration, it was necessary for him
to be considered a qualified jurist. This

126 Ibid., 724.
127 al-Ghazali, Faysal al-tafriqah, 5-15, 19; idem, al-Mankhul, 309.
128 al-Shawkani, Irshad al-fuhul, 138.
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stipulation is apparently why Ibn Jarir al-Tabari did not include Ahmad b. Hanbal in his Ikhtilaf al-fuqaha
in his view, Ibn Hanbal was merely an expert in tradition, and this did not render his opinion on the law
worthy of consideration. As the madhhab system became more rigid, one needed to belong to an established
legal madhhab in order to ensure that one's opinions would be based on a recognized methodology and
tradition of legal teaching. Only then would one's dissenting opinions be accepted as valid. Otherwise,
dissenting opinions were considered violations of consensus, and by espousing them, one risked setting
oneself outside the pale of orthodoxy.

By the early tenth century it became necessary for scholars to affiliate with a particular legal madhhab in
order to gain recognition as competent jurists who could voice legal opinions with authority. The coalescence
of the madhhabs as regular teaching institutions and as organizations that restricted religious authority to a
limited group of experts trained in the law was designed to keep out a number of groups, including the
Mu'tazilis and the Shiites. Within this institutional framework, the norm used to exclude the Shiites from
attaining religious authority was that of the consensus. Shiites were deemed violators of the consensus if
their opinions differed from Sunni positions and did not have a valid basis in terms of legal methodology. A
typical legal issue taken as evidence of the Shiites' deviance or outright heresy was that of temporary or
fixed-duration marriage (zawaj al-mut'ah). Shiites held that this type of marriage was permissible and that it
had been practiced during the time of the Prophet but was abolished by 'Umar b. al-Khattab, the second
caliph. The jurists of the Sunni madhhabs held that mut'ah marriage was forbidden and that the Shiites who
allowed it were in violation of consensus. Many of these Sunni critics claimed not only that the Shiites were
wrong on this particular point of law but also that they were miscreants and unbelievers for insisting on an
opinion which plainly violated the consensus of qualified jurists. Because the Shiites did not belong to a
recognized legal madhhab, their opinions on matters of the law would not be taken into consideration. Unless
they repented and recanted these opinins, they were to be treated as unbelievers who had no legitimate place
in Muslim society.

Shiite Responses to the Sunni Legal System

Throughout their existence, the Imami or Twelver Shiites have been acutely aware of the pressure and
scrutiny of the Sunni majority. Their constant attention to the Sunni restrictions on their community is as
evident in their legal theory as it is in other areas of Shiite scholarship and custom. In their religious texts,
they often refer to the Sunnis as mukhalifuna, "our opponents" or "those who disagree with us,"
emphasizing the historical confrontation between the two groups. They also term the Sunnis al-'ammah, "the
majority" or "the generality," as opposed to the Shiites themselves, termed al-khassah, "the minor-
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ity" or "the select group." The Sunnis, by virtue of number and political power, determine the norms of
society and often confront the Shiites or show them open hostility. Even in modern Iran, a majority Shiite
society under a Shiite religious regime since the 1979 revolution, there is an acute awareness that Shiites are
a minority in the Islamic world and that they must adjust their behavior with a view to the potential hostility
or ill will of that majority.

As a community accused of religious deviance, the Twelver Shiites were under continual criticism and attack
by members of the Sunni majority. The level and frequency of criticism varied widely according to social,
political, and economic circumstances, but self-styled guardians of Sunni orthodoxy have frequently
attempted either to remove Shiism from the public sphere or to force conformance to Sunni norms. The
exact form and content of the criticisms, however, have been shaped not only by economic and political
factors but also by the concepts and ideologies espoused by Sunni religious scholars. With the rise in power
and influence of the juridical madhhabs, the views of the Sunni jurists provided a new basis for criticism
directed at the Shiites: the accusation of violating the consensus. Since consensus renders an opinion binding
or irrefutable, to argue against it is not only incorrect but also impermissible. Hence the ruling that to go
against consensus is tantamount to unbelief. The implication, in the Sunni jurists' view, is that the Shiites
must retract their opinions or else be excluded from the community of opinion which constitutes Islamic
orthodoxy.

While statements that it is illegal to go against the consensus (tahrim mukhalafat al-ijma') may date back to as
early as the first half of the ninth century, it appears that pressure on Twelver Shiites to conform to Sunni
legal consensus became particularly acute in the course of the tenth century. The Sunni madhhabs were in
the process of closing their ranks and the Shiites were in danger of being left out. Against this background,
the establishment of Buwayhid hegemony in Iraq and Iran in the mid-tenth century allowed Shiite religious
rituals, doctrines, and practices to enter the public sphere more freely. In reaction, Sunni traditionalists
forcefully opposed the Shiites' increasingly open display of their beliefs. The result was a prolonged series of
confrontations between the Shiites and their conservative Sunni opponents that lasted throughout the period
of Buwayhid hegemony. Such confrontations had existed before and would exist after Buwayhid rule, but
they occurred with greater frequency and regularity during those years. The resurgence of the Sunni
traditionalist movement in the late tenth and early eleventh century redoubled the pressure to conform to
Sunni norms.

Among the criticisms directed at the Shiites during the Buwayhid period was the assertion that their legal
system was inadequate. This issue is evident from a number of works by prominent Shiite scholars of the
time, including al-Shaykh al-Mufid, al-Sharif al-Murtada, al-Shaykh al-Tusi, and al-Najashi,
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wherein they cite Sunni criticisms of their legal tradition and state that they are writing in response to their
accusers. Al-Najashi, for example, frames his bibliography of works in the Shiite tradition as a response to
Sunni interlocutors who claimed, innahu la salafa lakum wa-la musannaf: "You (Shiites) have neither
predecessors (from whom your legal tradition derives) nor comprehensive works arranged by chapter."129
The violation of consensus was one of the most prominent issues raised in such criticisms. Al-Shaykh al-
Mufid's treatise al-Masa'il al-saghaniyah is a response to the accusation on the part of a Sunni contemporary
that a number of Shiite positions on the law, including the position on zawaj al-mut'ah or fixed-duration
marriage, represent a violation of consensus (khuruj 'an al-ijma') and that Shiites are therefore
unbelievers.130 Similarly, al-Sharif al-Murtada's legal work Kitab al-Intisar responds to Sunni accusations
that many Shiite legal opinions violated consensus and were therefore heretical, describing them as
"vituperous attacks." The Sunnis claimed that a prior consensus had been reached which excluded such
Shiite opinions and, on this basis, refused to debate the Shiites or consider their legal opinions.131

Accusations of violating the consensus became a regular structural feature of the Sunni madhhab system and
were frequently directed against the Shiites from the tenth century on. Ibn al-Jawzi, writing in the twelfth
century, remarks that the Shiite rulings on the points of law discussed by al-Sharif al-Murtada violate the
consensus and are therefore unacceptable.132 The Shiites wrote many works on their well-known dissenting
legal positions in response to Sunni claims that they were heretical for violating the consensus. For example,
the well-known Safavid author Baha' al-Din al-'Amili (d. 1030/1621) wrote Tahrim dhaba'ih ahl al-kitab in
response to an accusation conveyed by the Ottoman ambassador that a traditional Shiite legal positionthat it
is forbidden for Muslims to eat meat slaughtered by Christians and Jewsviolated the consensus.133 Such
accusations always carried the implication not only that the individual legal opinion held by the Shiites was
wrong but also that by holding such opinions the Shiites were operating outside all recognized juridical
madh-

129 Abu al-'Abbas Ahmad b. al-Najashi, Kitab al-rijal (Qum: Markaz-i nashr-i kitab, n.d.), 2.
130 Muhammad b. Muhammad b. al-Nu'man al-Shaykh al-Mufid, al-Masa'il al-saghaniyah fi al-radd 'ala
Abi Hanifah (Najaf: al-'Adl al-islami, n.d.), passim.
131 al-Sharif al-Murtada, al-Intisar, ed. Sayyid Muhammad Rida b. Hasan al-Kharsan (Beirut: Dar al-
adwa, 1985), 1-5.
132 Ibn al-Jawzi, al-Muntazam fi tarikh al-muluk wa'l-umam, 18 vols., ed. Muhammad 'Abd al-Qadir 'Ata
and Mustafa 'Abd al Qadir 'Ata (Beirut: Dar al-kutub al-'ilmiyah, 1992), 15: 294. For an accusation of
violating the consensus from the eighteenth century, see 'Abd Allah b. al-Husayn al-Suwaydi, Mu'tamar
al-Najaf (Cairo: al-Matba'ah al-salafiyah, 1973), 42.
133 Baha' al-Din Muhammad al-'Amili, Hurmat dhaba'ih ahl al-kitab, ed. Zuhayr al-A'raji (Beirut:
Mu'assasat al-a'lami li'l-matbu'at, 1990).
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habs with an illegitimate legal methodology and were therefore heretics. Writing in the seventeenth century,
a Shiite scholar states that the Sunnis had agreed many centuries earlier that there were only four
recognized legal madhhabs and that anyone who went against the rulings espoused within these madhhabs
was a heretic. Unless he repented, his life and property would be forfeit. Ever since the time of the Ayyubid
ruler Salah al-Din (564-89/1169-93), he reports, no judge or mudarris could be appointed unless he belonged
to one of the four Sunni madhhabs.134 The Sunni jurists upheld consensus as a norm regulating
interpretation of the law within the Muslim community, and the Shiites were at risk of being excluded from
participation in Islamic religious, academic, and social life on the grounds that they violated it.

As part of the Islamic community under regular scrutiny and attack, it was inevitable that the Shiites,
Twelvers included, react to this challenge. The definition of orthodoxy espoused by the Sunni juridical
establishment was, in sociological terms, an identity norm that defined the Muslim believer and placed the
Shiite community in a dilemma or normative predicament.135 On the one hand, Shiites considered
themselves to be believers and perfectly good Muslims, entitled to participate fully and freely in Muslim
society. On the other hand, society was threatening to exclude them as heretics for failing to conform to the
consensus of the Sunni jurists. Though the threat of execution was usually remote, it is clear that the Shiites
were indeed marked out as deviants who held unacceptable beliefs and were under considerable social
pressure to conform. On both popular and elite levels, they were subject to systematic discrimination.
Linked to this general social pressure was what may be termed academic pressure. While Shiite laymen often
suffered abuse in the social arena, Shiite scholars were threatened with being excluded from the community
of interpretation formed by qualified Muslim jurists, a community that became more and more rigidly
defined in the course of the ninth, tenth, and eleventh centuries.136 In order to conform, it seemed, the
Shiites would have to give up what they felt was an inalienable part of their identity, yet it was necessary
that they respond in some fashion to avoid utter marginalization.

The Twelver Shiites' historical reactions to the predicament presented by the Sunni legal definition of heresy
may be described under three main rubrics, each of which played an important role in the subsequent
history of Shiite jurisprudence and legal education. One way of reacting to the challenge of the

134 Shihab al-Din al-Karaki, Hidayat al-abrar ila tariq al-a'immah al-athar, ed. Ra'uf Jamal al-Din
(Najaf, 1977), 182-83.
135 Erving Goffman, Stigma, 127.
136 Melchert presents evidence that Muslim sectaries, including Shiites, were systematically excluded
from the Sunni community in the ninth century ("Sectaries in the Six Books," The Muslim World 82
[1992]: 287-95).
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madhhab system was to acknowledge consensus publicly, practicing dissimulation (taqiyah), but to adhere
inwardly and privately to Shiite doctrine. The use of taqiyah in this manner would allow Shiites to
participate in the Sunni legal systemas a Sunni systemby selectively suppressing or modifying information
about themselves, their beliefs, and their community. In reference to the general predicament of stigmatized
social groups, Goffman calls strategies of this type ''passing."137 Makdisi has discussed a similar course of
action adopted by the theological schools of Mu'tazilism and the Ash'arism, also threatened with exclusion
from the madhhab system. The adherents of suspect groups would adopt one of the established legal
madhhabs in order to participate in the system of education through which the jurists maintained their
monopoly of religious authority. Makdisi has shown that the Mu'tazilis adopted the Hanafi madhhab, while
the Ash'aris adopted the Shafi'i madhhab.138 Once having completed a legal education within this system,
the Mu'tazili scholar could profess his opinions on the law, not as a Mu'tazili, but as a Hanafi, and the
Ash'ari scholar could profess his legal opinions as a Shafi'i. Their opinions, then legitimate variants, would
have to be taken into account for the evaluation of the consensus and dissent of the jurists. Like the
Mu'tazilis and the Ash'aris, Shiites participated in the Sunni legal system by adopting and adhering
outwardly to one of the four Sunni madhhabs. As it turns out, the Twelvers affiliated primarily with the
Shafi'i madhhab and the Zaydis with the Hanafi madhhab.

A second method was to adopt the concept of legal consensus, but, while doing so, to interpret it in such a
way that Twelver Shiite opinions did not have to be retracted. Shiite jurists thus accepted the Sunni jurists'
exclusionary norm in principle, but maintained that the norm itself had to be adjusted in order to take their
religious tradition into account. The acceptance of the principle of consensus was the key step in the attempt
to establish Twelver Shiism as a legitimate coordinate madhhab parallel to the Sunni madhhabs. The creation
of the Imami or Twelver madhhab in this manner was undertaken to allow Twelver Shiites to participate
openly in Islamic society and in the community of legal interpretation as the Sunni madhhabs exerted ever
greater hegemony over religious discourse.

A third type of reaction was for the Twelver Shiites to reject the system of legal orthodoxy embodied in
consensus and based on the exclusive authority of the jurists belonging to the Sunni madhhabs. In so doing,
they were opting for deviance, refusing to uphold the norm espoused by society at large. This strategy is one
of the possible solutions to the normative predicament: for the

137 Goffman, Stigma, 73-91.
138 George Makdisi, "Ash'ari and the Ash'arites in Islamic Religious History," Studia Islamica 17 (1962):
37-80, 18 (1963): 19-39; idem, Rise of Humanism, 39-43.
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individual who cannot maintain an identity norm to alienate himself from the community that upholds the
norm or to refrain from developing an attachment to the community in the first place.139 The adherents of
this tendency within Shiism would perform dissimulation as a practical, defensive measure when necessary,
yet hold, inwardly and within their own community, that the Sunnis were fundamentally misguided and that
their entire legal system was in plain error. They held that study of the law and legal methodology did not
suffice to grant religious authority. In their view, it was more historically authentic and more consonant with
fundamental Shiite doctrine, particularly the belief in the imamate, that religious truth be sought in the
hadith of the imams, that the believers consult experts in the traditions of the imams rather than legal
scholars, and that the consensus of jurists was meaningless, if not blatantly false, for the truth was limited to
the imams' teachings. Shiites who chose this alternative believed it did not matter what opinions the Sunnis
held, since they were heretics who denied the true source of religious authority in the first place. This stance
was generally adopted in medieval Isma'ili Shiism. It exists to this day in Isma'ilism's modern branches, the
Khojas, who recognize a living imamthe Agha Khanas the source of authority, and the Bohras, who
recognize a representative of the imamthe da'i mutlaq or "supreme missionary"as the conduit of authority
from their Hidden (mastur) Imam. It is also the view adopted by many proponents of the traditionalist trend
within Twelver Shiism, most often designated as Akhbaris. Their position attracted a considerable following
in the tenth and eleventh centuries, but subsequently lost ground until the Akhbari revival of the
seventeenth and eighteenth centuries, when it played a prominent role in Shiite intellectual history.

Throughout Islamic history, the Shiites have harbored conflicting attitudes toward the Sunni majority. On
the one hand, many Shiites felt wronged by the majority and held that Sunni Islam should be rejected, in
either a quietist or an openly hostile fashion. On the other hand, there was a strong tendency to support the
concept of Muslim unity, accept the Sunni majority, and strive to be accepted within the circle of Islamic
orthodoxy. While these attitudes had existed before the rise of the Sunni system of juridical madhhabs, they
came to be expressed in different ways after its establishment. After the Occultation of the twelfth imam,
opposition to the Sunni caliph was no longer a crucial issue facing the Shiites. The pressure to confront
Sunni theology effectively remained significant in the tenth and eleventh centuries, but abated with time as
the philosophical theologians became increasingly marginalized. The theological questions that remained
prone to contention

139 Goffman, Stigma, 127.
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between Sunnis and Shiites were those related to the issue of the imamate, which had originated as an
immediate political issue but, largely divorced from contemporary political considerations by the tenth
century, had developed into a question of theological belief concerning the early historical caliphate. Chief
among the questions related to this issue was the status of the Companions whom the Shiites consider
enemies of 'Ali and the family of the Prophet. Vilification of the Companions assumed a preeminent role in
the public expression of Shiite identity throughout the medieval period and into modern times, and was one
of the chief signs adopted by the Sunnis as evidence of their heretical beliefs. Notwithstanding, while law has
certainly not been the only area of conflict with the majority Sunni community which the Shiites have had to
face in the course of Islamic history, the pressure to conform or react to the Sunni legal system has
remained strong from the tenth century until the present. It is difficult to gain an adequate understanding of
Shiite legal history without taking this fundamental structural feature of Islamic societies into account.

This study treats what has generally been seen as the result of a break in the system of authority in Twelver
Shiism caused by the Occultation of the imam as a sustained reaction to the Sunni system of legal orthodoxy
that developed between the ninth and eleventh centuries. The pressure or predicament which Twelver
Shiites faced as a result of the establishment of the madhhabs was most succinctly expressed in the accusation
that they violated the consensus and were therefore deviants or unbelievers. As a means of explaining
aspects of Twelver Shiite intellectual history, legal education, and legal theory for which other studies have
failed to account adequately, the following chapters treat the history of Shiite jurisprudence under the
rubrics of the three types of reaction to the Sunni madhhab system outlined above. This particular reading,
of course, represents a generalization; the three types of reaction outlined here, though they have all been
important in Shiite intellectual and institutional history, have not necessarily figured significantly within the
Shiite community in all areas and periods. Moreover, the three tendencies have not been mutually exclusive,
and are interrelated in important ways elaborated in the following discussion. They nevertheless serve as a
useful framework for the examination of the Twelver Shiite legal tradition.
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Shiite Law and the Imamate

Islamicists have been in agreement that legal and theological differences between Sunnis and Shiites arose
after the initial conflicts over the imamate, as a result of doctrine regarding that issue. Goldziher states: "the
basic doctrine of Shiite Islam entails, by its very nature, a way of thinking that essentially differs from Sunni
thinking on fundamental theological issues as well. The Shiite conception of the nature of the Imams had to
have an effect on the formation of their ideas of God, law, and prophecy."12 The modern Iranian Shiite
scholar Muhammad Husayn Tabataba'i also holds that the essential element of Shiism is the imamate and
that legal and other differences are derivative: "Shi'ah, which means literally partisan or follower, refers to
those who consider the succession to the Prophetmay God's peace and benediction be upon himto be the
special right of the family of the Prophet and who in the field of the Islamic sciences and culture follow the
school of the Household of the Prophet."13 The tendency to view Shiite history and thought as a logical
projection or unambiguous derivation of the theory of the imamate has shaped the study of many aspects of
Shiite Islam. It has often prevented or impeded the examination of Shiite topics from other angles, despite
the tremendous change in the organization of the Shiite community which occurred after the Occultation.

Most discussions of Shiism begin and end, in a logical sense, with the historical origin of Shiism in the
struggles over leadership of the Muslim community during 'Ali's caliphate. The approach based on
historical origin is a useful mnemonic or pedagogical device but fails to explain many developments in
Islamic history other than during the period very close to the original schism. Textbooks treating Islam and
Islamic history portray the doctrine of the imamate as defining Twelver Shiism for all time and use
conceptions of the imamate to explain aspects of Shiite theology and law that arose long after the political
conflicts over the imamate had ceased to be a vital issue. This view is not limited to elementary manuals but
is also found in specialized studies on Shiism. Henri Laoust's extensive work on schisms in Islam focuses
almost exclusively on the theory of the imamate and the struggles over the caliphate.14 Despite the large
number of sources treating Twelver Shiite law that have become available since the time of such authors as
Goldziher and MacDonald, and despite major advances in our understanding of both the Sunni and Shiite
legal systems, this tendency persists in general scholarship on Islam.

12 Ignaz Goldziher, Introduction to Islamic Theology and Law, trans. Andras Hamori and Ruth
Hamori (Princeton: Princeton University Press, 1980), 202-3.
13 Muhammad Husayn Tabataba'i, Shi'ite Islam, trans. Seyyed Hossein Nasr (Albany: State University of
New York Press, 1975), 33.
14 Henri Laoust, Les schismes dans l'islam (Paris: Payot, 1965).
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3
Conformance to Consensus:
Twelver Shiite Participation in the Shafi'i Madhhab

"Taqiyah is the shield of the believer and his fortress."1
Ja'far al-Sadiq

One option open to Shiite scholars, faced as they were with exclusion from the Sunni juridical system and
from the process of disputation that defined Islamic legal orthodoxy, was to adopt one of the Sunni
madhhabs while inwardly still holding to Shiite beliefs. In this way they could complete an education in law
and legal methodology, contribute to legal scholarship, and even serve as legal authorities within the Sunni
majority community. This strategy was a form of outward capitulation to adverse circumstances, a
conformance to the consensus defined by the Sunni madhhabs which explicitly excluded Shiites' opinions. If
Shiites were denounced for not belonging to one of the established Sunni madhhabs and for espousing legal
opinions not represented therein, it served their purposes actually to join one of them and thereby avoid the
accusation altogether. Makdisi has argued that the theological schools of Mu'tazilism and Ash'arism adopted
a similar strategy in response to the growing power of the traditionalist Sunni jurists. At first excluded from
the madhhabs, they later infiltrated them, the Ash'aris entering the Shafi'i madhhab and the Mu'tazilis, the
Hanafi madhhab.2 Shiites, faced with a situation parallel to that of the philosophical theologians, often
reacted in a similar fashion, "infiltrating" the Sunni legal madhhabs. The term "infiltration," which suggests
that the actors involved were trying to undermine the Sunni legal system, need not be used here.
''Affiliation" or "participation" might more aptly express the na-

1 Muhammad b. Ya'qub al-Kulayni, al-Kafi, 8 vols. (Beirut: Dar al-adwa', 1985), 2: 221.
2 Makdisi, "Ash 'ari"; idem, Rise of Colleges, 8.
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ture of the relationship. In general, the Twelver Shiites chose affiliation with the Shafi'i madhhab, while the
Zaydi Shiites chose affiliation with the Hanafi madhhab.

Twelver Shiites have often remarked that, of the Sunni madhhabs, the law of the Shafi'i madhhab is closest to
their own, and Western scholars have made similar observations.3 While one might suppose this a mere
coincidence, it may also point to a more profound relationship between the Shafi'i madhhab and the Twelver
Shiite legal tradition. A significant connection is suggested by the number of attested instances where Shiite
scholars claimed to be Shafi'is when on trial for heresy. Muhammad b. Makki al-Jizzini, executed in
Mamluk Damascus in 786/1384, claimed to be a Shafi'i at his heresy trial.4 The Iranian scholar Shihab al-
Din 'Abd Allah b. Mahmud al-Tustari (d. 997/1588-89), captured by the Uzbeks during an attack on the
Safavid province of Khurasan and subsequently executed as a heretic in Bukhara, also claimed to be a
Shafi'i at his trial.5 Al-Qadi Nur Allah al-Shushtari, executed on 18 Jumada II 1019/7 September 1610 at
the court of the Moghul Jahangir in India, claimed to be a Shafi'i when accused of heresy.6 One may
explain this phenomenon as an expedient used by Shiite scholars when in danger of losing their lives and
due, primarily, to the agreement of a number of well-known Shafi'i positions on the points of law with those
of the Twelver Shiites. There are, however, further indications of a more important connection between
Twelver Shiism and the Shafi'i madhhab that profoundly affected the transmission of legal knowledge in pre-
modern Islamic societies.

Twelver Shiite jurists participated extensively in the Shafi'i madhhab. Their participation involved much
more than simply reading books by Shafi'i authors7 or claiming affiliation with the Shafi'is under duress.
Twelver Shiite

3 al-Karaki, Hidayat al-abrar, 152-53; Muhammad b. al-Hasan al-Hurr al-'Amili, al-Fawa'id al-
tusiyah, ed. Mahdi al-Lajiwardi al-Husayni and Muhammad Durudi (Qum: al-Matba'ah al-'ilmiyah,
1983), 467-70; Goldziher, Islamic Theology and Law, 205.
4 Taqi al-Din Abu Bakr b. Ahmad Ibn Qadi Shuhbah al-Asadi al-Dimashqi, Tarikh Ibn Qadi Shuhbah,
vol. 1, ed. 'Adnan Darwish (Damascus: al-Ma'had al-'ilmi al-faransi li 'l-dirasat al-'arabiyah, 1977), 134-
35.
5 Iskandar Beg Munshi, Tarikh-i 'alam-ara-yi 'abbasi, 2 vols. (Tehran: Chapkhanah-yi gulshan, 1971), 1:
154-55. See also Muhammad Baqir al-Khwansari, Rawdat al-jannat fi ahwal al-'ulama' wa'l-sadat, 8 vols.
(Beirut: al-Dar al-islamiyah, 1991), 4: 224-28.
6 Saiyid Athar Abbas Rizvi, A Socio-Intellectual History of the Isna 'Ashari Shi'is in India, 2 vols.
(Canberra, Australia: Ma'rifat Publishing House, 1986), 1: 377-78.
7 Shiite scholars commonly read books by authors from all the Sunni madhhabs. See, for example,
Kohlberg's list of books found in the library of Radi al-Din 'Ali b. Musa Ibn Tawus (d. 664/1266), which
includes a number of works by Shafi'is, Hanafis, and Hanbalis, less so Malikis (Medieval Muslim Scholar
at Work), 89 and in index, s.v. "Hanafis", "Hanbalis", "Malikis", "Shafi'is").
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jurists read Shafi'i legal texts, trained under Shafi'i professors, and studied and taught in Shafi'i institutions.
Moreover, they did so as part of a long and self-conscious tradition. While not emphasized in scholarship on
Shiite intellectual history to date, this tradition was nevertheless quite strong in many periods, and boasts
some of the foremost figures in the Shiite legal tradition, such as al-'Allamah al-Hilli, al-Shahid al-Awwal,
and al-Shahid al-Thani.

The Shiite Tradition of Legal Study in Sunni Circles

Many Twelver Shiite scholars are known to have studied under Sunni teachers, and this chapter presents
short synopses of the careers of the most important participants in this tradition. The aim here is to
demonstrate not only that extensive study under Sunni teachers has been a regular phenomenon in Shiite
intellectual history but also that it merits recognition as an established tradition. While Shiite scholars
studied a wide range of topics, including grammar, rhetoric, recitation of the Koran, and logic with Sunni
teachers, they also made considerable efforts to study doctrinally marked topics, such as hadith and law.
When they studied the legal sciences per se, they tended to study within the Shafi'i madhhab. Their legal
studies and related activities often led them to participate quite extensively, as Shafi'i students, professors,
authors, and jurists, in Sunni educational and juridical institutions.

A brief look at the medieval Islamic organization of learning is necessary before examining the Twelver
Shiite Shafi'i tradition. The sciences were divided into two main groups: the rational sciences and the
scriptural or traditional sciences. The latter were divided into five areas: the study of the Koran, hadith,
philosophical theology, law, and the literary arts, considered ancillary to the first four fields. The rational
sciences or the sciences of the ancientsa designation that acknowledged the accomplishments of the Greeks
in these fieldsincluded mathematics, geometry, astronomy, philosophy, medicine, and so on. For the most
part, the rational sciences were not taught in the madrasah, the main function of which was to produce
scholars of the law, and were not part of the standard curriculum. Expertise in them, necessary for a few
subsidiary areas of the law, was usually relegated to specialists. Mathematics was important for inheritance
law; astronomy and geometry, for the determination of the qiblah and the times for prayer. Study of the
rational sciences was therefore optional or tangential to the study of the law. An important exception was
logic, which, though a rational science, was often considered the foundation of legal argumentation and the
science of dialectic (jadal). Therefore the legal curriculum often included logic. The ancillary literary arts
included Arabic morphology, syntax, rhetoric, lexicography, and other sciences which enabled one to
understand the legal source material, the text of the Koran and the hadith. The ancillary arts were not
doctrinally marked, nor was
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logic. Sunnis and Shiites, Hanafis and Shafi'is could study the same books in these fields without any
tensions arising.

The source material, however, could be doctrinally marked. The Koran, for the most part, was not.
Although some Shiites accused Caliph 'Uthman of altering the text of the Koran or omitting key passages
from it, Shiite legal scholars have by and large accepted the received text of the Koran.8 The Shiites have a
relatively independent tradition of tafsir, or exegesis of the Koran, and the science of variant readings of the
Koran was fairly underdeveloped among the Shiites as opposed to that among the Sunnis. More important,
though, Shiite hadith constitutes a corpus distinct from Sunni hadith, since the Shiites recognize as scripture
traditions attributed to any of the twelve imams as well as those which go back to the Prophet himself. In
addition, the science of hadith criticism remained relatively underdeveloped among the Shiites until the
work of Jamal al-Din Ahmad b. Tawus (d. 673/1274-75) and Ibn al-Mutahhar al-Hilli in the thirteenth and
fourteenth centuries and al-Shahid al-Thani in the sixteenth century.9

Tafsir and hadith were thus doctrinally marked to a great extent, and the sciences of qira'at and hadith
criticism were not well represented within Shiite tradition. A number of Sunni hadith works, termed sihah
(sing. sahih), were compiled in the ninth century primarily to serve as references for legal scholars and were
therefore arranged according to the standard chapter divisions of legal compendia. Six sihah became
standard reference manuals for Sunni scholars, while the Twelver Shiites recognized their own standard
reference manuals, four in number, by the end of the eleventh century. The study of hadith as a field in itself
was often relatively ignored as part of the legal curriculum, as was tafsir. In legal texts listing the
requirements for ijtihad, it is often stated that one need not have memorized the required hadith texts or
Koranic verses with legal content as long as one knows where to find them in the standard manuals.10 The
twentieth-century Shiite scholar Muhsin al-Amin voices a standard complaint when he states that
contemporary jurists neglect the study of hadith and

8 See Löschner, Dogmatischen Grundlagen, 70-72; Etan Kohlberg, "Some Notes on the Imamite
Attitude to the Qur'an," in Islamic Philosophy and the Classical Tradition, ed. S. M. Stern et al.
(Oxford: Cassirer Press, 1972) 209-24.
9 See Asma Afsaruddin, "An Insight into the Hadith Methodology of Jamal al-Din Ahmad b. Tawus,"
Der Islam 72 (1995): 25-46; Zayn al-Din al-'Amili, Sharh al-bidayah fi 'ilm al-dirayah (n.p., 1891-92);
Husayn b. 'Abd al-Samad al-Harithi al-'Amili, Wusul al-akhyar ila usul al-akhbar, ed. 'Abd al-Latif al-
Kuhkamari (Qum: Matba'at al-khayyam, 1981); Baha' al-Din Muhammad al-'Amili, al-Wajizah, ed.
Muhammad al-Mishkat (Tehran: Matba'at al-majlis al-shuri, 1937).
10 Jamal al-Din al-Hasan b. Yusuf Ibn al-Mutahhar al-Hilli, Tahdhib al-wusul (Tehran, 1890), 101; al-
A'raji al-Husayni, Munyat al-labib, 359.
11 Muhsin al-Amin, A'yan al-shi'ah, 10 vols. (Beirut: Dar al-ta'aruf li'l-mat bu'at, 1984), 10: 352.
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hadith criticism, merely relying on the standard compilations.11 In addition to the hadith manuals, manuals
of commentary on the five hundred or so verses of the Koran related to legal topics, called ayat al-ahkam,
were also compiled.

Al-Hurr al-'Amili gives a good indication of which topics were doctrinally marked in premodern scholarly
circles when he complains that, unless absolutely necessary, Shiites should not study Sunni works in four
fields: "the two usuls"philosophical theology (usul al-din) and legal methodology (usul al-fiqh)Koranic
exegesis (tafsir), and hadith.12 Legal topics per se were not only doctrinally marked, either Shiite or Sunni,
but also segregated, to a large extent, by individual madhhab. Hanafis generally read Hanafi manuals of fiqh,
Hanafi textbooks of usul al-fiqh, and khilaf works written from the Hanafi point of view. The same could be
said, grosso modo, for the Shafi'is, Hanbalis, and Malikis. The main centers for the teaching of fiqh and usul
al-fiqh were the madrasahs, and by attending a certain madrasah, registering for a stipend, and following the
curriculum taught by the professor of law there, each student would declare a choice of madhhab.

al-Fadl b. Shadhan al-Nisaburi (d. 260/873-74)

Al-Fadl b. Shadhan al-Nisaburi13 was a prominent Shiite jurist and theologian of Nishapur. He wrote, in
addition to a number of treatises on philosophical and theological issues, a work on the imamate and several
works on Shiite fiqh, treating inheritance law, temporary marriage, divorce, and the polemic issue of the
wiping of one's inner boots (al-mash 'ala al-khuffayn). His works witness to his intense involvement in the
major polemics of the time and include refutations of Muhammad b. Karram, al-Iskafi, dualism,
philosophers, the Murji'ah, extremist Shiites (Ghulat), literalists (Hashwiyah), the Kharijis Yazid b. Bazi' and
Yaman b. Rabab, Ahmad b. Yahya, al-Asamm, al-Hasan al-Basri, Abu 'Ubayd, al-Batiniyah, and al-
Qaramitah. Al-Fadl also wrote a legal work, perhaps touching on issues of legal theory in addition to the
points of law, which his student 'Ali b. Muhammad b. Qutaybah posthumously named Kitab al-dibaj. In it al-
Fadl collected the opinions of al-Shafi 'i, Abu Thawr (d. 240/854), and Dawud b. Khalaf al-Isfahani (d.
269/882), the founder of the Zahiris. The book presents the opinions of the three prominent jurists
mentioned here but is not designated as a refutation (radd), like so many of al-Fadl's other works, which
suggests that he had some important connections to the currents of legal thought that constituted the nascent
Shafi'i madhhab.

12 al-Hurr al-'Amili, al-Fawa'id al-tusiyah, 252.
13 Muhammad b. al-Hasan al-Tusi, Fihrist kutub al-shi'ah, ed. Sayyid Muhammad Sadiq Bahr al'-Ulum
(Najaf: al-Matba'ah al-haydariyah), 150-51; al-Najashi, Kitab al-rijal, 235-36; Ibn Shahrashub, Ma'alim
al-'ulama'(Tehran, 1934), 80-81.

 

< previous page page_65 next page >



page_66

file:///E|/...Twelver%20Shiite%20Responses%20to%20the%20Sunni%20Legal%20System/0874805511/files/page_66.html[2010/03/03 05:04:32 nm]

< previous page page_66 next page >

Page 66

Abu 'l-Hasan 'Ali b. al-Husayn al-Mas'udi (d. 345/956)

Al-Mas'udi,14 most famous as author of the history Muruj al-dhahab, participated in the Shafi'i legal
madhhab while at the same time espousing Imami Shiism.15 He was born in Baghdad shortly before 280/893
to a Shiite family from Kufah. He spent his youth in Baghdad, studying with both Shiite and Sunni teachers,
including the Shiite theologian Abu Sahl Isma'il al-Nawbakhti (d. 311/923) and the Shafi'i jurist Ibn Surayj
(d. 306/918). After his early years in Baghdad, he traveled to Iran and India, then returned to Iraq. In
306/918, he was in attendance at the majlis of Ibn Surayj. He later went to Syria, returned to Iraq, and
settled during his later years in Fustat, Egypt. His allegiance to Shiism is clear, for he wrote a number of
expressly Shiite works, including a number of works on the imams, such as al-Istibsar fi al-imamah and al-
Safiwah fi al-imamah.16 In addition, his Kitab al-ibanah 'an usul al-diyanah explains the differences between
Imami Shiite and Mu'tazili theology. Al-Mas'udi's involvement with the Shafi'i madhhab in Baghdad is
equally clear, especially given his connection with Ibn Surayj, the leading Shafi'i jurist of the period. It
seems that al-Mas'udi was studying with Ibn Surayj just before he died. Al-Subki reports that he possessed
a copy of a work on usul al-fiqh entitled Risalat al-bayan 'an usul al-ahkam, which Ibn Surayj composed at the
request of legal scholars from central Asia (Shash and Farghanah), but was unable to finish dictating to his
students because of his illness. The work was therefore read out loud while Ibn Surayj listened. The
manuscript in al-Subki's possession, about fifteen folios, he reports, was al-Mas'udi's own record of the
work.17 In addition, al-Mas'udi wrote a number of legal works, several of which appear to treat usul al-fiqh,
including Kitab nazm al-adillah fi usul al-millah and Kitab nazm al-a 'lam fi usul al-ahkam. These works may
have been written within the

14 See al-Mas'udi, Muruj al-dhahab; idem, Kitab al-tanbih wa'l-ishraf; Ibn al-Nadim, al-Fihrist, 225-
26; al-Najashi, Kitab al-rijal, 192; Yaqut al-Hamawi, Irshad al-arib ila ma'rifat al-adib, 7 vols. ed. D. S.
Margoliouth (London: Luzac, 1907), 5: 147-49; Jamal al-Din al-Hasan b. Yusuf Ibn al-Mutahhar al-
Hilli, Rijal al- Allamah al-Hilli (Khulasat al-aqwal fi'ilm al-rijal) (Najaf: al-Matba'ah al-haydariyah,
1961), 100; al-Subki, Tabaqat al-shafi'iyah al-kubra, 3: 456-57; Muhammad b. al-Hasan al-Hurrr al-
'Amili, Amal al-amil fi 'ulama' Jabal 'Amil, 2 vols. (Baghdad: Maktabat al-andalus, 1965-66), 2: 180-
81; Mirza 'Abd Allah Afandi al-Isfahani, Riyad al-'ulama' wa-hiyad al-fudala', 6 vols., ed. Ahmad al-
Husayni (Qum: Matba'at al-khayyam, 1980), 3: 428-32; al-Khwansari, Rawdat al-jannat, 4: 272-80;
al-Amin, A'yan al-shi'ah, 8: 220-26; André Miquel, La Géographie humaine du monde musulman
jusqu'au milieu du XIe siècle (Paris: Mouton, 1967), 202-12; Tarif Khalidi, Islamic Historiography
(Albany: State University of New York Press, 1975); A. Shboul, Al-Mas'udi and His World (London:
Ithaca Press, 1979); Charles Pellat, "al-Mas'udi," EI26:784-89.
15 André Miquel's suggestion that al-Mas'udi was an Isma'ili da'i seems unwarranted (Géographie
humaine, 207).
16 The well-known Shiite work Kitab Ithbat al-wasiyah li'l-Imam 'Ali b. Abi Talib (printed Najaf, 1955,
and many times since) cannot be attributed to him with any certainty.
17 al-Subki, Tabaqat al-shafi'iyah al-kubra, 3: 456-57.
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Shafi'i tradition, though it is also possible that they treated usul al-fiqh from a Shiite point of view. That al-
Mas'udi wrote works dealing with Shiite law is also known; his work Kitab al-wajib fi al-furud al-lawazib (or
al-lawazim) treats legal khilaf between Sunnis and Shiites, including such points as fixed-duration marriage
(mut'ah) and al-mash 'ala al-khuffayn.

While fairly little is known of al-Mas'udi's legal writings, one cannot agree with Shboul, who holds that it is
not possible to determine the legal madhhab to which al-Mas'udi belonged.18 It seems fairly clear that al-
Mas'udi was an Imami Shiite who affiliated with the Shafi'i madhhab.

Muhammad b. Ahmad b. Ibrahim b. Yusuf al-Katib (b. 281/894)

In his famous bibliographical catalogue, al-Fihrist, the Twelver Shiite bookseller Ibn al-Nadim (d. early
fifth/eleventh c.) mentions a jurist who was both a Shafi'i and a Shiite. Abu al-Hasan Muhammad b. Ahmad
b. Ibrahim b. Yusuf al-Katib was born in 281/894-95 in al-Hasaniyah, a town in northern Iraq two days'
journey east of Mosul.19 This scholar studied law as a Shafi'i, presumably in Baghdad, professing Shafi'i
opinions outwardly but holding Shiite opinions secretly (kana yatafaqqahu 'ala madhabi 'sh-Shafi'iyi fi 'z-zahir,
wa-yara ra'ya sh-shi'ati 'l-imamiyati fi 'l-batin). He wrote in both traditions; Ibn al-Nadim mentions his works
in two separate sections of the Fihrist, one on Shafi'i legal works and the other on Shiite legal works. The
famous Shiite jurist al-Shaykh al-Tusi also mentions this scholar in his Shiite bibliographical catalogue,
Fihrist kutub al-shi'ah, drawing on Ibn al-Nadim. He, too, records that Muhammad b. Ahmad studied both
Shiite and Shafi'i law, but gives the titles of only his Shiite works.20 The titles Ibn al-Nadim lists as Shafi'i
works are Kitab al-basa 'ir, Kitab al-abla, Kitab al-radd 'ala al-Karkhi, and Kitab al-mufid fi al-hadith. He
presents the following titles as Shiite works: Kitab kashf al-qina,' Kitab al-isti'dad, Kitab al-'uddah, Kitab al-
istibsar, Kitab naqd al- Abbasiyah, Kitab al-maqtal, Kitab al-mufid fi al-hadith, and Kitab al-tariq.21 Two
works, Kitab naqd al-Abbasiyah and Kitab al-maqtal, are identifiably Shiite from their titles; they presumably
relate to the Shiite theory of the imamate, the first aiming to refute Abbasid claims to the caliphate since
Abbasids were of course usurpers in the Shiites' estimation, and the second relating to the martyrdom of
Imam Husayn and perhaps the other imams as well. The Kitab al-radd 'ala al-Karkhi is apparently an anti-
Hanafi work attacking the well-known Hanafi jurist Abu 'l-

18 Shboul, Al-Mas'udi, 57.
19Ibn al-Nadim, al-Fihrist, 292, 315; Yaqut al-Hamawi, Mu'jam al-buldan, 7 vols. (Beirut: Dar al-kutub
al-'ilmiyah, 1990), 2: 300.
20 al-Tusi, Fihrist kutub al-shi'ah, 159-60.
21 Ibn al-Nadim, al-Fihrist, 292, 315. It is interesting to note that two of these titles, Kitab al-'uddah and
Kitab al-istibsar, would later be used by al-Shaykh al-Tusi, one for his work on usul al-fiqh and the other
for one of his famous compilations of hadith.
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Hasan 'Ubayd Allah al-Karkhi (d. 340/952). It is interesting to note that one work, Kitab al-mufid fi al-hadith,
appears in both lists, perhaps because it included reports transmitted by both Sunnis and Shiites. Ibn al-
Nadim's remarks show that he conceived of the legal traditions as separate entities and recognized at least
one scholar who participated in both. Given that Ibn al-Katib was born in 281/894-95, his affiliation with
the Shafi'i madhhab must have occurred early in the tenth century. Ibn al-Nadim, who was writing the
Fihrist in 377/987-88, does not give a death date for Ibn al-Katib. Al-Subki also includes him in his Tabaqat,
but provides no additional information.22

Abu Ja'far Muhammad b. al-Hasan al-Tusi (d. 460/1067)

Abu Ja'far Muhammad b. al-Hasan al-Tusi23 was one of the three most important Twelver jurists of the
Buwayhid period. Born in Tus, next to Mashhad in northeastern Iran, in Ramadan 385/October 995, he
came to Baghdad in 408/ 1017-18. He studied under al-Shaykh al-Mufid until the latter's death in 413/ 1022,
and then under al-Sharif al-Murtada (d. 436/1044). Upon al-Murtada's death he became the leading jurist
of the Twelver Shiites and the focal point of Shiite legal studies in Baghdad until the Seljuk conquest of
447/1055. Al-Tusi fled to Najaf, where he spent the rest of his days. He died on 22 Muharram 460/1
December 1067 in Najaf and was buried in his house there.24

Despite his fame as the leading jurist of the Twelvers during his day, al-Shaykh al-Tusi appears in al-
Subki's Tabaqat al-shafi'iyah al-kubra, where the author explicitly claims that al-Tusi was a Shafi'i.25 In the
biographical notice he devotes to al-Tusi, al-Subki makes it clear that he knew al-Tusi was an important
Shiite jurist as well. He states that al-Tusi was the jurist of the Shiites and author of their reference works
(faqih al-shi'ah wa-musannifuhum), but this does not deter him from claiming that al-Tusi affiliated himself
with the Shafi'i guild: "He used to claim adherence to the madhhab of al-Shafi'i" (kana yantami ila madhhabi
sh-Shafi'i). Al-Subki also states, "He came to Baghdad and studied law following the madhhab of al-Shafi'i"
(qadima baghdada wa-tafaqqaha 'ala madhhabi 'sh-Shafi'i), implying that al-Tusi first claimed membership in
the Shafi'i madhhab on coming to Baghdad and that he studied Shafi'i law under teachers there. Al-Subki
also remarks that al-Tusi transmitted

22 al-Subki, Tabaqat al-shafi'iyah al-kubra, 3: 63, citing the Tabaqat al-fuqaha' of Ibn Batish al-
Mawsili (d. 655/1257).
23 al-Tusi, Fihrist kutub al-shi'ah, 188-90; al-Najashi, Kitab al-rijal, 316; Ibn al-Mutahhar al-Hilli, Rijal
al-'Allamah al-Hilli, 148; Yusuf al-Bahrani, Lu'lu'at al-Bahrayn, ed. Muhammad Sadiq Bahr al-'Ulum
(Najaf: Matba'at nu'man, 1966), 293-98; al-Amin, A yan al-shi'ah, 9: 159-67.
24 al-Mutahhar al-Hilli, Rijal al-'Allamah al-Hilli, 148.
25 al-Subki, Tabaqat al-shafi'iyah al-kubra, 4: 126-27.
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hadith from Hilal al-Haffar (d. 414/1023), a well-known Sunni traditionist.26 It could be that al-Subki based
the conclusion that al-Tusi studied Shafi'i law on this last fact alone. He may, however, have had evidence
which is no longer available that al-Tusi studied law under Shafi'i professors. While al-Subki's information
is not corroborated by earlier sources, it did not deter him from including a famous Shiite scholar in his
grand history of the Shafi'i madhhab.

'Imad al-Din and Taj al-Din al-Ja'fari (fl. 6th/12th c.)

'Imad al-Din Abu al-Qasim Ja'far b. 'Ali b. 'Abd Allah al-Ja'fari al-Zaynabi was a member of the
prominent Ja'fari sayyid family from Qazvin who were known to be Twelver Shiites. He apparently adopted
the Hanafi madhhab and was appointed mufti of Dihistan in northeastern Iran. His son Taj al-Din 'Ali also
adopted the Hanafi madhhab and studied with scholars in Khwarazm, including, presumably, Hanafi jurists.
In Rayy, he studied with the famous philosopher and Shafi'i jurist Fakhr al-Din al-Razi (d. 606/1209). Taj
al-Din, like his father, was appointed mufti of Dihistan. Muntajab al-Din writes that they both adopted the
Hanafi madhhab out of taqiyah.27

Najm al-Din al-Ba'labakki (d. 699/1300)

Najm al-Din Ahmad b. Muhassin, known as Ibn Milli28 al-Ba'labakki, was a Twelver jurist particularly
well integrated into Sunni legal circles.29 Born in Ramadan 617/November 1220 in the town of Ba'labakk,
he studied primarily in Damascus, spent some time in Baghdad, and traveled to Egypt several times. Both
Taj al-Din al-Subki and al-Isnawi include him in their biographical dictionaries of Shafi'i scholars, and al-
Subki praises him highly, reporting that he excelled in debate, had an incredible memory, taught students in
law, and

26 al-Subki, Tabaqat al-shafi'iyah al-kubra, 4: 127. Abu al-Fath Hilal b. Muhammad b. Ja'far al-
Haffar was a well-known traditionist who taught in Baghdad and lived on the east side, near al-
Hattabin. He was born in 322/934 and died in Safar 414/April-May 1023. See al-Khatib al-Baghdadi,
Tarikh Baghdad aw Madinat al-salam, 14 vols. (Cairo: Maktabat al-Khanji, 1931), 14: 75.
27 Muntajab al-Din 'Ali b. 'Ubayd Allah b. Babawayh al-Razi, Fihrist asma 'ulama 'al-shi'ah wa-
musannifihim (Fihrist Muntajab al-Din), ed. 'Abd al-'Aziz al-Tabataba'i (Beirut: Dar al-adwa', 1986), 41,
116.
28 The name M-L-Y or M-L-A is uncommon, and it is difficult to determine its correct voweling. Other
possibilities include Mali, Malli or Mulla.
29 The most complete and accessible biography of al-Ba'labakki is found in the recent work of Ja'far al-
Muhajir, Sittat fuqaha' abtal (Beirut: al-majlis al-islami al-shi'i al-a'la, 1994), 46-78. The main sources for
his biography include al-Subki, Tabaqat al-shafi'iyah, 8: 31-32; 'Imad al-Din Isma'il b. 'Umar Ibn
Kathir, Tabaqat al-fuqaha' al-shafi'iyin, 3 vols., ed. Ahmad 'Umar Hashim and Muhammad Zaynhum
Muhammad Gharb (Cairo: Maktabat al-thaqafah al-diniyah, 1993), 2: 941; Jalal al-Din 'Abd al-
Rahman al-Isnawi, Tabaqat al-shafi'iyah, 2 vols., ed. Kamal Yusuf al-Hut (Beirut: Dar al-kutub al-
'ilmiyah, 1987), 2: 256-57; 'Abd al-Hayy Ibn al-'Imad al-Hanbali, Shadharat al-dhahab fi tarikh man
dhahab, 8 vols. (Cairo: Maktabat al-Qudsi, 1932-33), 5: 444-45.
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One feature of this tendency is the projection of the Shiite legal madhhab back to the time of Ja'far al-Sadiq
(d. 148/765). Modarressi writes, "By the time of the Abbasid revolution in 132/749, the Shi'ite movement
had thus grown into a complete and independent political, legal, and theological school."15 If the terms
"legal school" and ''theological school" here are meant to designate entities like the classical Sunni schools of
law and traditions of philosophical theological study like that of the Mu'tazilis, this statement is
anachronistic. Neither the classical Sunni legal madhhabs nor the Imami madhhab can be said to have taken
recognizable form as organized institutions for the teaching and transmission of legal scholarship until much
later in history. Just as the idea that the formal structure and legal traditions of the Sunni madhhabs derives
directly from their eponymous founders is untenable, so is the idea that the Imami legal system derives in a
logical, automatic fashion from the teachings of Ja'far al-Sadiq.

A number of scholars link the religious leadership of the imams with that of the modern jurists by stressing
the "authoritarian" nature of Shiism as opposed to more "democratic" Sunni Islam. MacDonald holds that
the Shiite mujtahids "seem to have in their hands the teaching power which strictly belongs only to the
Hidden Imam. They thus represent the principle of authority which is the governing conception of the
Shi'ah."16 Goldziher concurs that whereas Sunni Islam is based on the concept of consensus, Shiite Islam is
based on authority, which characterizes both the Imams and the modern Shiite jurists: "Thus if we wish to
characterize in brief the essential difference between Sunni and Shi'i Islam, we may say that the former is
based on the ijma' and the latter on the authoritarian principle." He also emphasizes the role of the Imam as
the sole recognized interpreter of the law:

Only the teaching and the will of the infallible Imam, or of his authorized deputy, carry a sure
guarantee of truth and justice. Just as in any age the Imam alone is the legitimate political head of
the Islamic community, so the Imam alone has the authority to decide questions that have not already
been decided at the outset and for all time by received law, and the Imam alone has the authority to
interpret and apply the law.17

Other recent scholars have repeated this view, contrasting Shiism as a "church of authority" with Sunnism
as a "church of consensus."18 Such statements are taken to characterize Shiism throughout its history.

15 Modarressi, Crisis and Consolidation, 4.
16 Duncan B. MacDonald, Development of Muslim Theology, Jurisprudence and Constitutional Theory (New
York: Charles Scribner's Sons, 1903), 116.
17 Goldziher, Islamic Theology and Law, 191.
18 E.g., George Makdisi, "Scholasticism and Humanism in Classical Islam and the Christian West,"
JAOS 109 (1989):175-82, esp. 176; idem, Rise of Humanism, 29.
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served as a mufti. Al-Isnawi adds that he was accused of Shiite heresy (rafd) and that his native region of
Ba'labakk was populated by Shiites. It is fairly clear that al-Ba'labakki was Shiite by background. In his
early years in Ba'labakk, he studied with the Shiite jurist 'Izz al-Din b. Ma'qil al-Muhallabi al-Himsi (d.
644/1246). The historian al-Yunini (d. 726/1325), also a native of Ba'labakk, records that al-Ba'labakki acted
as a legal authority for both local Shafi'is and local Shiites.30

During his years in Damascus, al-Ba'labakki studied hadith with a number of teachers, grammar with the
famous grammarian Ibn al-Hajib (d. 646/1249), and law with the famous Shafi'i jurist 'Izz al-Din 'Abd al-
'Aziz b. 'Abd al-Salam (d. 660/1262). This time period must have been before 639/1241 when Ibn al-Hajib
and Ibn 'Abd al-Salam were expelled from Damascus and left for Egypt after their protest against the
Ayyubid ruler al-Salih Isma'il (637-43/ 1239-45). Al-Ba'labakki taught hadith in Damascus and Aleppo.
Subsequently, he settled in Baghdad, where he held a post as repetitor (mu'id) at the Nizamiyah madrasah.

When the Mongols invaded Syria in 658/1256, al-Ba'labakki, back in his native region, led popular
resistance to the occupation. Following the Mongol withdrawal in 1260, he traveled to Egypt. The fact that
al-Ba'labakki chose to spend time in Upper Egypt corroborates his Shiite identity, for during this period
there remained substantial Shiite communities in Upper Egypt, in Isna and other nearby towns.31 He settled
in Aswan, also an important Shiite center during this period, and taught law at the Babasiyah madrasah
there. He eventually returned to his native region, and died in the village of Bakh'un in Jibal Zinniyin
(modern al-Dinniyah) in Jumada I 699/February 1300.

Sulayman b. 'Abd al-Qawi al-Tufi (d. 716/1316)

Sulayman b. 'Abd al-Qawi al-Tufi32 is something of an exception in the Shiite tradition of legal study in
Sunni environments in that he was involved with the Hanbali madhhab rather than the Shafi'i. He was born
in the 670s/1270s

30 al-Muhajir, Sittat fuqaha' abtal, 50-54.
31 al-Isnawi, Tabaqat al-shafi'iyah, 2: 331-32.
32 The most detailed account of al-Tufi's life and career is that of Ibn Rajab 'Abd al-Rahman b. Ahmad
al-Baghdadi, Kitab al-dhayl 'ala tabaqat al-hanabilah, 2 vols., ed. Muhammad Hamid al-Fiqi (Cairo:
Matba'at al-sunnah al-muhammadiyah, 1953), 2: 366-70. He cites the unpublished work of Ibn Maktum
(Taj al-Din Ahmad b. 'Aqil, d. 749/1348), al-Jam' al-mutanah fi akhbar al-lughawiyin wa 'l-nuhah. See
Brockelmann, GAL, 2: 110, supp. 2: 137. Other accounts, largely derivative, include Ibn Hajar al-
'Asqalani, al-Durar al-kaminah fi a'yan al-mi'ah al-thaminah, 4 vols. (Haydarabad: Matba'at majlis al-
ma'arif al-'uthmaniyah, 1930), 2: 154-57; Jalal al-Din al-Suyuti, Bughyat al-wu'at fi tabaqat al-lughawiyin
wa'l-nuhat (Cairo: Matba'at al-sa'adah, 1908), 262; Ibn al-'Imad al-Hanbali, Shadharat al-dhahab, 6: 39-
40; Brockelmann, GAL, 2: 108-9, supp. 2: 133-34. See also Sulayman b. 'Abd al-Qawi al-Tufi, Alam al-
jadhal fi 'ilm al-jadal, ed. Wolfhart Heinrichs (Wiesbaden: Franz Steiner, 1987); Mustafa Zayd, al-
Maslahah fi al-tashri' al-islami wa-Najm al-Din al- Tufi (Cairo: Dar al-fikr al-'arabi, 1964).
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in the village of Tuf (or Tufa) near the town of Sarsar, not far from Baghdad. He first studied in his native
town and memorized the Mukhtasar of 'Umar b. al-Husayn al-Khiraqi (d. 334/945), the standard epitome of
Hanbali law. In 691/1291-92 he entered Baghdad and passed an oral exam on the work with Taqi al-Din
'Abd Allah b. Muhammad al-Zarirati (d. 729/1329), then the leading Hanbali jurist in Baghdad and
professor of Hanbali law at the Mustansiriyah madrasah.33 He studied in Baghdad for a number of years,
then traveled to Damascus in 704/1304-5. He apparently did not enjoy his stay in Damascus, for he wrote
several poems complaining about the miserable conditions he experienced there and expressing his antipathy
for the city's inhabitants. In 705/1305-6, he traveled to Cairo, where he studied under the chief Hanbali
judge, Sa'd al-Din Mas'ud b. Ahmad al-Harithi (d. 711/1312), also a native Iraqi. Having succeeded in
winning al-Harithi's favor, he obtained an appointment as repetitor (mu'id) of Hanbali law as al-Harithi's
deputy at the Mansuriyah and Nasiriyah madrasahs in Cairo. At some point after his appointment and
before 14 Dhu al-Hijjah 711/22 April 1312, when al-Harithi died, al-Tufi was accused and convicted of
Shiite heresy (rafd). He immediately lost his positions. Upon conviction, he was beaten, publicly humiliated,
then imprisoned for a time. Afterwards, he was exiled to Syria. He apparently was loathe to go to Damascus
after having lampooned the Syrians in his poetry, so he traveled as far as Damietta, then turned back and
headed for Upper Egypt. He settled in Qus for a number of years, then made the pilgrimage to Mecca in
714/1315. After staying in the Hijaz throughout the next year, he set out for Syria in 716/1316, but died on
the way in al-Khalil (Hebron) in Rajab/ September-October of that year.

The accusations of Shiism were not unwarranted. The evidence used to convict al-Tufi of Shiite heresy in
Cairo was poems in his hand, obtained by an informer, which contained blasphemies against Abu Bakr,
'A'ishah, and other Companions. Al-Tufi also wrote an anti-Sunni polemical work entitled al-'Adhab al-
wasib 'ala arwah al-nawasib (''Perpetual Torment for the Souls of the Sunni Heretics")34 and, according to
Ibn Rajab, Shiite tendencies are evident in many of his other works. His commentary on al-Nawawi's Arba
'un hadith contains a passage which suggests that the conflicts over variant hadith traditions arose in Islam
because 'Umar b. al-Khattab prevented the Companions from recording hadith in written form, despite the
fact that the Prophet had encouraged them do so. Ibn Rajab sees this as a terrible blasphemy and a sly
attempt on al-Tufi's part to promulgate heretical Shiite opinions without explicitly ac-

33 On al-Zarirati, see Ibn Rajab, Kitab al-dhayl, 2: 410-13.
34 The phrase al-'adhab al-wasib, "Perpetual Torment," is an allusion to Qur'an 37:9. The word nasibi is
used by Shiites as a derogatory term for Sunnis, referring to the unjust appointment of Abu Bakr as
caliph instead of 'Ali. Shiites take the term to mean enemies or detesters of ahl al-bayt, the descendants
of the Prophet. It is the counterpart of the common medieval Sunni term, rafidi, for Shiites.
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knowledging his Shiism. That al-Tufi took refuge in Upper Egypt, which harbored a significant Shiite
minority at the time, also suggests his Shiite allegiances. In addition, when al-Tufi stayed in the Hijaz in
715/1315-16, he associated with Shiites in Medina, including the Damascene al-Sakakini (d. 721/1321),
described as Shaykh al-rafidah ("the chief scholar of the Shiites").35

al- Allamah al-Hilli (648-72 6/1250-1325)

Hasan b. Yusuf Ibn al-Mutahhar al-Hilli,36 known in Shiite scholarly tradition as al-'Allamah ("the
Consummate Scholar"), lived in Iraq and Iran during the period of the Ilkhanid dynasty (654-754/1256-
1353) and produced a number of the most influential works in the Twelver Shiite legal tradition. He was
born on 27 or 29 Ramadan 648/23 or 25 December 1250, and was the nephew of the renowned jurist Najm
al-Din Ja'far al-Hilli, known as al-Muhaqqiq ("the Precise Scholar," d. 676/1276). Though his early studies
were completed in al-Hillah under Shiite teachers, including his father, his uncle al-Muhaqqiq, Jamal al-Din
Ibn Tawus (d. 673/1274), and others, and though he became a renowned authority on Shiite law in his later
years, he had extensive training in Shafi'i law as a young man, mostly in Baghdad.

On 15 Sha'ban 723/19 August 1323, a few years before his death, al-'Allamah wrote a very long ijazah for
members of the Shiite Banu Zuhrah family from Aleppo who had come to Iraq, and this document contains
valuable information on al-Hilli's studies with Sunni scholars.37 Though it is likely that al-Hilli performed
the pilgrimage during his lifetime, there is no documentation of his traveling to Damascus or Cairo, and it
appears that his movements and studies were limited to Iraq and Iran. He mentions six Sunni teachers, one
with whom he studied in Kufah, one with whom he studied in Azerbaijan, and four others with whom he
probably studied in Baghdad. His statements imply that he studied for a considerable period of time in
Baghdad itself.

While still a youth, al-Hilli probably attended the scientific academy at Maraghah attached to the
observatory founded by Hulagu (654-63/1256-65)

35 See Ibn Hajar al-'Asqalani, al-Durar al-kaminah, 3: 410-11.
36 The best single account of al-Hilli's life and career is Sabine Schmidtke, The Theology of al-'Allama al-
Hilli (d. 726/1325) (Berlin: Klaus Schwarz Verlag, 1991). For a general biography of al-Hilli, see Ibn al-
Mutahhar al-Hilli, Rijal al- Allamah al-Hilli, 45-49; Ibn Hajar al-'Asqalani, al-Durar al-kaminah, 2: 71;
al-Hurr al-'Amili, Amal al-amil, 2: 81-85; al-Isfahani, Riyad al-'ulama,' : 358-90; al-Bahrani, Lu'lu'at al-
Bahrayn, 210-27; al-Khwansari, Rawdat al-jannat, 2: 264-80; al-Amin, A'yan al-shi'ah, 5: 396-407;
Brockelmann, GAL, 2: 164, supp. 2: 206-9; S. H. M. Jafri, "al-Hilli," EI2; Michel M. Mazzauoi, The
Origins of the Safawids (Weisbaden: Franz Steiner, 1972), 27-34.
37 Muhammad Baqir Majlisi, Bihar al-anwar, 110 vols. (Tehran: al-Maktabah al-islamiyah, 1956-72),
107: 60-137.
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in 657/1258-59. There he studied logic, theology, and astronomy with Nasir al-Din al-Tusi (d. 672/1274), the
founder and head of the academy.38 There is some question about Nasir al-Din's religious affiliation, but it
appears that he was a Twelver Shiite who had adopted Isma'ilism under the patronage of the new line of
Nizari imams at Alamut. Al-Hilli wrote commentaries on several of Nasir al-Din's works, including al-
Jawhar al-nadid fi sharh kitab al-tajrid, a commentary on al-Tusi's Tajrid on logic, and Kashf al-murad fi sharh
tajrid al-i'tiqad, a commentary on al-Tusi's Tajrid al-i'tiqad on theology.

Also at Maraghah, al-Hilli studied with the Shafi'i scholar Najm al-Din 'Ali b. 'Umar al-Katibi al-Qazwini,
known as Dabiran.39 Al-Katibi was one of the four top scholars whom Nasir al-Din al-Tusi had requested
Hulagu to invite to Maraghah when the observatory was founded. He was an expert in logic and philosophy.
His most famous work, a treatise on logic entitled al-Risalah al-shamsiyah fi al-qawa'id al-mantiqiyah, is still
used in the traditional Shiite legal curriculum. Of this scholar al-Hilli writes,

He was one of the learned men of the age, and the most accomplished in logic. He had written many
works. I read all of Sharh al-Kashf with him except for a short section. He had a pleasant disposition
and excelled in disputation. He was one of the most learned Shafi'i scholars and an expert in
philosophy (hikmah).40

Al-Katibi left Maraghah and returned to his native town of Juwayn just a few years before he died in
675/1276-77. AL-Hilli wrote a commentary on al-Risalah al-shamsiyah entitled al-Qawa'id al-jaliyah fi sharh
al-risalah al-shamsiyah, which he completed in Rabi' 11 679/July-August 1280.41 Al-Hilli must have been
quite young when he studied at Maraghah. Given that Nasir al-Din al-Tusi died in 672/1274, al-Hilli must
have come to Maraghah to study when he was under twenty-four years of age.

Al-Hilli's studies at Maraghah were mostly philosophical and scientific; it was primarily in Baghdad that he
worked with Sunni teachers in the Islamic religious fields. Ibn Kathir mentions al-Hilli's studies in Baghdad
prominently.42 Al-Hilli studied with one Sunni teacher, Taqi al-Din 'Abd Allah b. Ja'far b. 'Ali b. al-
Sabbagh al-Kufi, in Kufah, but his contact with this scholar seems to have been less important than his
studies in Baghdad. Of him, al-Hilli writes, "This

38 Ibid., 62.
39 Brockelmann, GAL, 1: 466, supp. 1: 845; M. Mohaghegh, "al-Katibi," E 2, 4:762.
40 Majlisi, Bihar al-anwar, 107: 66.
41 Schmidtke, Theology, 61.
42 The text reads: kana shtighaluhu bi-baghdada wa-ghayriha min al-bilad ('Imad al-Din Isma'il b. 'Umar
Ibn Kathir, al-Bidayah wa'l-nihayah fi al-tarikh, 14 vols. [Cairo: Matba'at al-sa'adah, 1939], 14: 125).
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master was an upright man, a Hanafi jurist in al-Kufah."43 Al-Hilli transmits al-Kashshaf, the famous tafsir
of al-Zamakhshari (d. 538/1134), through him.44

Al-Hilli's teachers in Baghdad included Jamal al-Din Husayn b. Ayaz al-Baghdadi al-Nahwi, the lecturer on
grammar (shaykh al-nahw) at the Mustansiriyah madrasah. Al-Hilli records, "This Master was the most
learned of his age in syntax and morphology, and has good works on adab." Al-Hilli transmits the Mukhtasar
of Ibn al-Hajib, the well-known Sunni usul al-fiqh text, from him.45 Ibn Ayaz died in Baghdad in 681/1282-
83.46

Al-Hilli's most important teacher of Sunni law was the Shafi'i jurist Shams al-Din Muhammad b.
Muhammad b. Ahmad al-Kishi. Concerning this scholar, he writes:

This Master was one of the most learned scholars of the Shafi'is, and was one of the fairest jurists in
debate. I used to study under him and occasionally raise objections to him. He would reflect, then
answer sometimes, and other times say, 'So that I might contemplate this matter, ask me this question
again later.' I would ask him again one, two, or three days later, and sometimes he would answer and
sometimes he would admit, 'I am unable to answer this question.'47

Al-Kishi was born in 615/1218-19 in Kish, an island off the coast of Fars in the Persian Gulf.48 He came to
Baghdad in 665/1266-67 and was appointed professor of Shafi'i law at the Nizamiyah madrasah in that year.
After teaching there for a number of years, he left to seek the patronage of the vizier Baha' al-Din
Muhammad b. Shams al-Din al-Juwayni in Isfahan.49 He seems to have spent his remaining years in Iran,
and died in Shiraz in 695/1295-96.50 Al-Kishi must have left Baghdad to go to Isfahan before 678/1279-80,
the year Baha' al-Din al-Juwayni died. He probably left in 672/1273-74, since Nasir al-Din al-Faruthi was
appointed professor at the Nizamiyah that year.51 In all likelihood al-Hilli studied under al-Kishi at the
Nizamiyah madrasah. Given that the Nizamiyah was a Shafi'i institution, al-Hilli presumably claimed
adherence to the Shafi'i madhhab at this point in his career.

43 Majlisi, Bihar al-anwar, 107: 67. This scholar is not Salih b. 'Abd Allah al-Asadi, born in 639/1241,
as Schmidtke states, but rather Salih's father ( Theology, 22 n. 94).
44 Majlisi, Bihar al-anwar, 107: 103.
45 Ibid., 65, 104.
46 'Abd al-Razzaq Ibn al-Fuwati, al-Hawadith al-jami'ah wa'l-tajarib al-nafi'ah fi al-mi'ah al-sabi'ah
(Baghdad: Matba'at al-Furat, 1932), 426; Brockelmann, GAL, 1: 303, supp. 1: 531.
47 Majlisi, Bihr al-anwar, 107: 66.
48 al-Hamawi, Mu jam al-buldan, 4: 497.
49 Ibn al-Fuwati, al-Hawadith, 358.
50 Salah al-Din Khalil b. Aybak al-Safadi, al-Wafi bi'l-wafayat, 17 vols. (Istanbul: Matba'at al-dawlah,
193), 2: 141.
51 Ibn al-Fuwati, al-Hawadith, 376, 410.
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Al-Hilli studied dialectic with the Hanafi jurist Burhan al-Din Muhammad b. Muhammad al-Nasafi. He
relates:

This Master was extremely accomplished and an ascetic. He wrote on dialectic and developed
discussions of difficult new questions. I studied some of his works on disputation. He has many
works.52

Al-Nasafi was born ca. 600/1203-4, and came to Baghdad in order to perform the pilgrimage in 675/1276-77.
He probably taught at the Mustansiriyah from then until his death in 687/1288.53

Al-Hilli studied with another Shafi'i teacher, 'Izz al-Din Abu 'l-'Abbas b. Ibrahim b. 'Umar al-Faruthi al-
Wasiti, probably at a later date.54 Al-Wasiti was born in Dhu al-Qa'dah 614/February 1218 in Wasit. He
spent most of his life in Damascus, and became the leading khatib of the city for about a year in 691/1291-92.
In 692/1293, he left to make the pilgrimage with the Iraqi pilgrimage caravan. It is possible that he stayed in
Baghdad and came into contact with al-Hilli at this time. He died in Wasit two years later, in 694/1294-95.
Al-Hilli probably studied with him during this two-year period; there is no indication that al-Hilli ever
traveled to Syria.55 Al-Faruthi's brother, Nasir al-Din 'Abd Allah b. 'Umar, had been appointed professor
of Shafi'i law at the Mustansiriyah in 682/1283-84.56

From the information al-Hilli provides, it is clear that he studied law and other related fields in Baghdad
during his earlier years. He must have been in Baghdad before 672/1273-74, the year al-Kishi left for
Isfahan, and he must have stayed there until at least 675/1276-77, the year al-Nasafi arrived in Baghdad.
Given that al-Kishi was the professor of law at al-Nizamiyah, officially a Shafi'i institution, it seems clear
that al-Hilli studied Shafi'i law in particular. Though the sources do not provide explicit evidence, it is likely
that al-Hilli studied in the Nizamiyah and the Mustansiriyah madrasahs, both officially Sunni institutions.
He probably claimed adherence to the Shafi'i madhhab in order to do so.

In his later years, however, al-Hilli's Shiism could have been no secret. He came to be recognized as the
leading jurist of the Twelver Shiites, and he seems

52 Majlisi, Bihar al-anwar, 107: 66-67.
53 See Schmidtke, Theology, 20-21; Brockelmann, GAL, 1: 615; supp. 1: 849; al-Safadi, al-Wafi, 1: 282-
83.
54 al-Majlisi, Bihar al-anwar, 107:67; Schmidtke, Theology, 21. This scholar may have been confused with
Nasir al-Din b. 'Umar, who became professor of law at the Nizamiyah in 672 A.H. (Ibn al-Fuwati, al-
Hawadith, 376).
55 Muhammad b. Muhammad al-Jazari, Ghayat al-nihayah fi tabaqat al-qurra,' 3 vols., ed. G.
Bergstrasser (Cairo: Matba'at al-sa'adah, 1933), : 34-35; Ibn al-'Imad al-Hanbali, Shadharat al-dhahab,
5: 425.
56 Ibn al-Fuwati, al-Hawadith, 429.
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to have participated in legal debates in Baghdad quite freely. Ibn Rajab relates that al-Hilli held discussions
with Taqi al-Din 'Abd Allah b. Muhammad al-Zarirati (d. 729/1329), the leading Hanbali jurist and the
professor of Hanbali law at the Mustansiriyah. He states that al-Zarirati

was recognized as the top scholar in Baghdad by both friend and foe. Jurists from all sects would
meet with him and learn from him concerning their own legal traditions. They would treat him with
great respect and consult his opinions and citations of their own legal traditions. He would get them to
rescind legal opinions they had issued; they would concede to him, adopt his opinion, and admit to
him the benefit to their schools of what he had imparted to them. Even Ibn al-Mutahhar, the leading
Shiite scholar (shaykh al-shi'ah) did so. Master Taqi al-Din used to point out to him mistakes he had
made in citing earlier Shiite legal sources (naqluh li-madhhab al-shi'ah), and [Ibn al-Mutahhar] would
concede to him.57

Al-Hilli also engaged in scholarly exchanges with other Shafi'i scholars. An exchange of letters between al-
Qadi al-Baydawi (d. 685/1286) and al-Hilli is recorded in the sources.58 While serving as qadi in Shiraz, al-
Baydawi wrote to al-Hilli objecting to his legal reasoning on a point included in the section on ritual purity
in his work Qawa'id al-ahkam. Specifically, he objected to al-Hilli's use of istishab, "presumed continuity of
status quo ante," in arguing a particular point of law. Al-Hilli wrote a reply justifying his legal reasoning and
explaining that the argument was not based on istishab. Both letters include flattering formulas of praise for
their recipients.

Later in his career, al-Hilli had contact with Sunni scholars at the court of the Ilkhanid ruler Muhammad
Khudabandah Uljaytu, who reigned from 703/1304 until 716/1316. Uljaytu converted to Shiism in Sha'ban
709/January-February 1310. He issued coins bearing the names of the twelve imams and the inscription
"'Ali is the ward of God" ('Ali wall Allah) and suppressed the mention of the first three Sunni caliphs in the
Friday sermon.59 The Shiite claim that al-Hilli played a crucial role in Uljaytu's conversion is not
confirmed by contemporary chronicles. Nevertheless, it is clear that al-Hilli was held in particular esteem at
the Ilkhanid court during this period and had close contact with Uljaytu himself. Between 709/1309 and
716/316, he spent most of his time with the court, together with his son Muhammad (682-771/1283-1369). In
Rajab 709/December 1309, he accompanied Uljaytu on a visit to the tomb

57 Ibn Rajab, Kitab al-dhayl, 2: 411.
58 al-Isfahani, Riyad al-'ulama, 1: 382-83, citing the work Lisan al-khawass by Agha Radi al-Din
Muhammad b. al-Hasan al-Qazwini (d. 1096/1684-85).
59 Jafri, "al-Hilli," EI2.
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of Salman al-Farisi at al-Mada'in.60 An ijazah al-Hilli issued to Taj al-Din Mahmud b. Zayn al-Din
Muhammad b. al-Qadi Sadid al-Din 'Abd al-Wahid al-Razi places him in Sultaniyah, Uljaytu's planned
capital in northwestern Iran, at the end of Rabi' II 700/October 1309.61 He engaged in a debate at court on
25 Dhu al-Qa'dah 710/14 April 1311. In 712/1312, the vizier Rashid al-Din awarded al-Hilli a riding horse
with saddle, a shoulder belt, and two thousand dinars. He issued another ijazah to Qutb al-Din al-Razi (d.
766/1365) in Varamin, north of Rayy, in 713/1313.62 Al-Hilli was made a professor in the madrasah
sayyarah, a type of mobile college created by Rashid al-Din that traveled with Uljayti's retinue. He
dedicated four of his worksIstiqsa' al-bahth wa'l-nazar fi al-qada' wa'l-qadar, Kashf al-haqq wa-nahj al-
sidq, Kashf al-yaqin fi fada'il Amir al-mu'minin, and Minhaj al-karamah fi ma'rifat al-imamah to Uljaytu,
and oneal-Risalah al-sa 'diyahto the minister Sa'd al-Din, who was executed on 10 Shawwal 711/19
February 1312.63 In debates at court and in the mobile madrasah, al-Hilli seems to have engaged freely in
exchanges with Sunni scholars, not only because of Uljaytu's patronage and conversion to Shiism but also
because of the Mongols' high level of tolerance for open religious differences in comparison with that of the
Seljuks, Mamluks, or subsequent Sunni regimes.

Qutb al-Din Muhammad b. Mahmud al-Razi (d 766/1365)

Qutb al-Din al-Razi64 was a native of Rayy and the author of several important works on logic and dogma,
including an excellent commentary, which became a popular textbook, on al-Katibi's compendium of logic,
al-Risalah al-shamsiyah. The town of Rayy was divided between Sunnis and Shiites, yet al-Razi was generally
known as a Shafi'i Sunni scholar and al-Subki includes him in his biographical dictionary of the Shafi'is,
Tabaqat al-shafi'iyah al-kubra.65 An ijazah preserved in al-Majlisi's Bihar al-anwar shows that al-Razi
studied with al-'Allamah al-Hilli in Varamin, north of Rayy, in 713/1313 and read Qawa'id al-ahkam, one of
al-'Allamah's works on Shiite law.66 This probably

60 Schmidtke, Theology, 27; G. Levi della Vida, "Salman al-Farisi," EI1, 7: 426-28; al-Amin, A'yan
al-shi'ah, 7: 279.
61 Majlisi, Bihar al-anwar, 107: 142.
62 Ibid., 138-40.
63 For a description of al-Hilli's connection with the Ilkhanids, see Mazzaoui, Origins of the Safawids, 27-
34; Schmidtke, Theology, 24-32.
64 For a general biography, see Brockelmann, GAL, 1: 290, 454, 466-67, 2: 209; supp. 2: 293; al-Amin,
A'yan al-shi'ah, 9: 413; al-Bahrani, Lu'lu 'at al-Bahrayn, 194-99; al-Hurr al-'Amili, Amal al-amil, 2: 300-
301; al-Isfahani, Riyad al-'ulama', 5: 168-72; al-Subki, Tabaqat al-shafi'iyah al-kubra, 9: 274-75; al-
Khwansari, Rawdat al-jannat, 6: 37-47.
65 al-Subki, Tabaqat al-shafi'iyah al-kubra, 9: 274-75.
66 Majlisi, Bihar al-anwar, 107: 138-40.

 

< previous page page_77 next page >



page_78

file:///E|/...Twelver%20Shiite%20Responses%20to%20the%20Sunni%20Legal%20System/0874805511/files/page_78.html[2010/03/03 05:04:38 nm]

< previous page page_78 next page >

Page 78

took place when al-Hilli was teaching with the madrasah sayyarah that traveled with Uljaytu's retinue. After
al-Razi moved to Damascus in 763/1362, the famous Shiite jurist Muhammad b. Makki al-Jizzini (al-Shahid
al-Awwal) was able to obtain an ijazah from him at the end of Sha'ban 766/May 1365. Al-Shahid al-Awwal
records that he found that al-Razi was indeed a Shiite when he met him in Damascus. He states, "He was an
Imami beyond any doubt. He stated so explicitly and I heard him say this."67 Al-Razi died on 12 or 16 Dhu
al-Qa'dah 766/1 or 5 August 1365.68 Yusuf al-Bahrani reports that a Damascene Shiite scholar later edited
Qutb al-Din al-Razi's marginal notes on al-Hilli's legal work Qawa'id al-ahkam and that the resulting work
became known as al-Hawashi al-qutbiyah.69

al-Shahid al-Awwal (d. 786/1384)

Shams al-Din Muhammad Abu 'Abd Allah b. Makki al-Jizzini al-'Amili70 is known as al-Shahid al-Awwal
(the "First Martyr") in Shiite tradition because he was executed as a heretic in Damascus. He was born in
Jizzin in what is now southern Lebanon in 734/1333-34, grew up there, and studied with his father. He went
to Iraq at a young age, primarily to study with Shiite teachers in al-Hillah. Ijazahs mentioned in al-Shahid
al-Awwal's Arba'un hadith, completed on 18 Dhu 'l-Hijjah 782/15 March 1381,71 show that he studied in
Iraq between 751/1350, when he was only seventeen years old, and 756/1355.72 He studied un-

67 Ibid., 141.
68 Ibid., 140-41; Brockelmann, GAL, supp. 2: 293; al-Subki, Tabaqat al-shafi'iyah al-kubra, 9: 275.
69 al-Bahrani, Lu'lu'at al-Bahrayn, 199.
70 For a general biography, see Muhammad Rida Shams al-Din, Hayat al-imam al-Shahid al-Awwal
(Najaf: Matba'at al-ghari al-hadithah, 1957); al-Amin, A'yan al-shi'ah, 10: 59-64; al-Hurr al'Amili, Amal
al-amil, 1: 181-83; al-Bahrani, Lu'lu at al-Bahrayn, 143-48; al-Isfahani, Riyad al-'ulama,' 5: 185-91; al-
Khwansari, Rawddat al-jannat, 7: 5-21.
71 Muhammad b. Makki al-Jizzini, Arba'un hadith (Tehran, 1900-1901), 213.
72 He received an ijazah from the son of al-'Allamah al-Hilli Abu Talib Muhammad, known as Fakhr
al-Muhaqqiqin, in his house in Hillah on 20 Sha'ban 751/23 October 1350 (ibid., 184). He received an
ijazah from al-Murtada 'Amid al-Din 'Abd al-Muttalib b. Muhammad b. 'Ali al-A'raji al-Husayni, the
well-known author of al-Sharh al-'Amidi, in Karbala' on 19 Ramadan 751/20 November 1350 (183, 207).
He received an ijazah in Hillah from Abu Muhammad al-Hasan b. Ahmad b. Najib al-Din Muhammad
Ibn Nama al-Hilli in Rabi' 11 752/June 1351 (185). He received an ijazah from Taj al-Din Abu Ja'far
Muhammad b. al-Qasim b. al-Husayn b. Mu'ayyah al-Dibaji in Hillah on 15 Shawwal 753/24 December
1352 (186-87). He received an ijazah from Zayn al-Din Abu al-Hasan 'Ali b. Ahmad b. Tirad al-
Matarabadi in Hillah on 6 Rabi' II 754/11 May 1353 (186, 205). He received another ijazah from Ibn
Mu'ayyah al-Dibaji in Hillah on 16 Sha'ban 754/16 September 1353 (190). He received another ijazah,
part of which is preserved in Majlisi's Bihar al-anwar (107: 182) from Ibn Mu'ayyah on Saturday, 11
Shawwal 754/9 November 1353. He received two other ijazahs from Fakhr al-Din Muhammad the son of
al-'Allamah at his house in Hillah, one on Friday, 3 Jumada 1 756/16 May 1355, and one on 6 Shawwal
756/14 October 1355 (al-Jizzini, Arba'un hadith, 194, 208). He received another ijazah, preserved in
Majlisi's Bihar al-anwar (107: 177-78), from the same professor in his house in Hillah on this last date.
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der al-'Allamah's son Muhammad, known as Fakhr al-Muhaqqiqin, "Pride of the Precise Scholars" (d.
771/1369), as well as with a number of al-'Allamah's former students. Fakhr al-Muhaqqiqin taught at his
home, in the majlis where al-'Allamah himself used to teach. 73

In several ijazahs, al-Shahid al-Awwal reports that he studied with a large number of Sunni scholars. On 13
Ramadan 784/20 September 1382 in Damascus, he issued a long ijazah to Zayn al-Din 'Ali b. al-Hasan,
known as Ibn al-Khazin since his father was the keeper of the shrine of Imam Husayn at Karbala'. In this
ijazah he records that he studied with about forty Sunni teachers from Mecca, Medina, Baghdad, Cairo,
Damascus, Jerusalem, and Hebron. It is not clear why, in the long ijazah which he issued to Muhammad b.
Taj al-Din 'Abd 'Ali, known as Ibn Najdah, on 10 Ramadan 770/18 April 1369, he states only that he studied
with many scholars in Damascus, Iraq, and the Hijaz.74

Al-Shahid al-Awwal made the pilgrimage of 754/1353-54, presumably with the Baghdad pilgrimage
caravan.75 He took the opportunity to benefit from the presence of important Sunni teachers. In Medina on
22 Dhu al-Hijjah 754/18 January 1354 he received an ijazah from 'Izz al-Din 'Abd al-'Aziz b. Muhammad b.
Ibrahim Ibn Jama'ah al-Kinani al-Shafi'i (d. 767/1366), the chief judge (qadi al-qudat) of the Shafi'is in
Egypt.76 Elsewhere he reports that he relates al-Zamakhshari's tafsir, al-Kashshaf, from this same judge;
this work may also have been included in the ijazah he received on the pilgrimage in 754/1354. Also in
Medina in Dhu al-Hijjah 754/January 1354, he received an ijazah from 'Afif al-Din 'Abd Allah b.
Muhammad al-Khazraji al-Madani al-Matari, another Egyptian scholar. He received an ijazah for Sahih al-
Bukhari from a third Egyptian scholar, Siraj al-Din al-Damanhuri, in Mecca at the Ka'bah itself, but does
not mention the date.77

On the return trip, al-Shahid al-Awwal probably passed through Palestine and Syria before returning to
Iraq. Documents do not place him back in Hillah until 3 Jumada I 756/16 May 1355.78 In the ijazah to Ibn
Najdah, al-Shahid

73 al-Jizzini, Arba'un hadith, 184, 194, 208; Majlisi, Bihar al-anwar, 107: 177-78.
74 Majlisi, Bihar al-anwar, 107: 186-201.
75 The ijazahs mentioned above from Ibn Mu'ayyah al-Dibaji place al-Shahid al-Awwal in Hillah on 16
Sha'ban 754/16 September 1353 (al-Jizzini, Arba'un hadith, 190) and also, probably in Hillah, though the
place is not mentioned, on Saturday, 11 Shawwal 754/9 November 1353 (Majlisi, Bihar al-anwar, 107:
182). Al-Shahid al-Awwal would not have had time to return to Damascus to join the pilgrimage
caravan there.
76 Majlisi, Bihar al-anwar, 109: 70. 'Izz al-Din 'Abd al-'Aziz Ibn Jama'ah held the post of chief Shafi'i
judge in Cairo for twenty-five yearswith one interruptionbeginning in 738/1340. See K. S. Salibi, "Ibn
Djama'a," EI2, 4: 748-49; idem, "The Banu Jama'a: a Dynasty of Shafi'i Jurists in the Mamluk Period,"
Studia Islamica 9 (1958): 97-109; Brockelmann, GAL, 2: 72, supp. 2: 78.
77 Majlisi, Bihar al-anwar, 107: 71, 191, 200.
78 al-Jizzini, Arba'un hadith, 194.
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The modern Shiite legal system has been described as a temporary, ad hoc measure that does not
appreciably affect the essence of the faith. Coulson describes the system of religious authority within Shiism,
emphasizing the issue of the caliphate and its political aspect: "the Shi'ites represented a rigidly
authoritarian concept of political power." He then goes on to characterize the entire history of Shiite legal
authority as following that system which could have worked only before the Occultation, ignoring
developments of over one thousand years of religious and intellectual history. He claims that the Shiites
reject reason as a source of the law, a claim belied by the bulk of Shiite legal scholarship from the twelfth
century until the present. He holds that their doctrine of the imamate dominates Shiite jurisprudence to
such an extent that they "maintain that the further elaboration of the law is the sole prerogative of their
divinely inspired Imam." He claims that Shiite doctrine, again referring to the imamate in particular, makes
Shiite law fundamentally different and sets it apart from that of the Sunnis: "the sectarian legal systems are,
in the ultimate analysis, quite distinct from each other and from those of Sunni Islam; for they derive their
authority exclusively from those individual politico-religious beliefs by virtue of which the several sects and
the Sunnites mutually regard each other as heretical." His statements are presented as holding for all
periods of Shiite history; they are unqualified by such restrictions as "in the early period'' or "before the
Occultation." Perhaps as an afterthought, he goes on to deflate his detailed description of Shiite legal
authority by saying that it is an ideal system, reserved for times when the imams are present, which has been
in abeyance ever since the Occultation. He devotes only a short passage to the system which has functioned
as a "temporary" replacement for the Imam-based system, observing:

As far as the Ithna-'asharites are concerned, it [the Imam-based system] has represented, since 874,
an ultimate ideal which awaits the return of the hidden Imam for its implementation. During the
protracted interregnum the exposition of law has been the task of qualified scholars (mujtahids), and
however much they have been regarded as the agents of the Imam and working under his influence,
their use of human reason ('aql) to determine the law has been accepted as necessary and
legitimate.19

He admits here that this system is fundamentally different from that based on recourse to the imam.

Like Coulson, Eliash views the Twelver Shiite legal system at work during this prolonged period of Shiite
history as a temporary, make-do framework of legislation without any authentic basis. He holds that
Twelver

19 Noel J. Coulson, A History of Islamic Law (Edinburgh: Edingurgh University Press, 1964), 104,
105-6, 106-7, 108, 119.
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al-Awwal reports that he studied the Alfiyah of Ibn Malik with Shihab al-Din Abu 'l-'Abbas Ahmad b. al-
Hasan al-Hanafi in Jerusalem, whom he describes as "jurist of the dome of the rock" (faqih al-sakhrah al-
sharifah). He also studied this work with Burhan al-Din Ibrahim b. 'Umar al-Ja'bari in Hebron and received
an ijazah for it. He studied al-Shatibiyah, a famous work on Koranic recitation, with many scholars,
including the famous Shafi'i jurist Burhan al-Din Ibrahim Ibn Jama'ah (d. 764/1363), with whom he read
the work in Jerusalem, as well as a professional Koran reciter in Jerusalem, Ghars al-Din Khalil al-
Naqusi.79 Given that Burhan al-Din Ibn Jama'ah died in 764/1363, al-Shahid al-Awwal must have gone to
Palestine before that date, presumably in 755/1354, just after he had performed the pilgrimage.

After returning to Hillah and studying with Fakhr al-Muhaqqiqin for a time in 756/1355, al-Shahid al-
Awwal apparently studied with Sunni teachers in Baghdad, as al-'Allamah al-Hilli had done before him. He
studied Koranic recitation under students of the famous Koranic scholar Ibn al-Mu'min, probably in
Baghdad.80 In the ijazah to Ibn al-Khazin, he mentions that under Sunni teachers he studied many works
on hadith, including the Sahih of al-Bukhari, the Sahih of Muslim, the Musnad of Abu Da'ud, al-Jami' by al-
Tirmidhi, the Musnad of Ahmad b. Hanbal, al-Muwatta' by Malik, the Musnad of Ibn Majah, al-Mustadrak
'ala al-sahihayn by al-Hakim al-Nisaburi, and others. He studied al-Shatibiyah with the Baghdadi Hanbali
scholar Shams al-Din Muhammad b. 'Abd Allah al-Baghdadi. He relates al-Jami'al-sahih of al-Bukhari and
the Sahih of Muslim not only through his Shiite teacher Fakhr al-Muhaqqiqin but also through Sharaf al-
Din Muhammad b. Biktash al-Tustari, a Shafi'i, he reports, who settled in Baghdad and held the post of
professor of Shafi'i law at the Nizamiyah madrasah. He also transmits al-Bukhari's Sahih from Shams al-Din
Muhammad b. 'Abd Allah al-Baghdadi al-Hanbali, Fakhr al-Din Muhammad b. al-A'azz al-Hanafi, and
Shams al-Din Abu 'Abd al-Rahman Muhammad b. 'Abd al-Rahman, a professor of Maliki law at the
Mustansiriyah madrasah. He received an ijazah from Jamal al-Din 'Abd al-Samad b. Ibrahim al-Baghdadi
al-Hanbali, the lecturer on hadith at the Dar al-hadith in Baghdad.81

In Baghdad in early Jumada I 758/April 1357, al-Shahid al-Awwal received an ijazah from the Shafi'i
scholar Shams al-Din Muhammad b. Yusuf b. 'Ali al-Kirmani al-Baghdadi al-Qurashi.82 The text of the
ijazah, preserved in its entirety in al-Majlisi's Bihar al-anwar, states that it was issued in the teacher's house
on Darb al-Mas'ud. The works mentioned in the document are al-

79 Majlisi, Bihar al-anwar, 107: 199; 109: 55-56.
80 al-Jazari, Ghayat al-nihayah, 2: 65.
81 Majlisi, Bihar al-anwar, 107: 191, 200; 109: 72-74.
82 Ibid., 107: 183-84.
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Mawatqif al-sultaniyah, al-Fawa'id al-ghiyathiyah, and Sharh mukhtasar al-muntaha, all by the renowned
scholar 'Adud al-Din 'Abd al-Rahman b. Zayn al-Din Ahmad al-Iji (d. 756/1355). The Sharh mukhtasar al-
muntaha, a commentary on Ibn al-Hajib's Mukhtasar, was a standard Shafi'i textbook of usul al-fiqh. Al-
Kirmani had spent his youth in Kirman, then studied under al-Iji himself in Shiraz for twelve years. He
settled in Baghdad after performing the pilgrimage ca. 756/1355. After teaching in Baghdad for about thirty
years, he died in 786/1384 on the return trip from the pilgrimage.83 It is evident from the ijazah that al-
Shahid al-Awwal avoided giving his nisbah as al-Jizzini and claimed the nisbah al-Dimashqi instead,
apparently to conceal his Shiite identity.

The contemporary Sunni scholar al-Jazari (d. 833/1429) reports that al-Shahid al-Awwal studied Koranic
recitation with the students of Ibn al-Mu'min (d. 740/1340), the most accomplished Koran reader in Iraq
during his day, and that he studied for many years under Ibn al-Labban (d. 776/1374), a Damascene Shafi'i
jurist and an expert on the Koran. A statement by Ibn al-Labban concerning him shows that he was known
even among Sunnis as an expert on law; he reports that al-Shahid al-Awwal was ''a leading scholar (imam)
in law, syntax, and recitation of the Koran." The specific terms Ibn al-Labban uses to describe his
relationship with al-Shahid al-Awwal indicate that he was an advanced student and well integrated into the
Sunni scholarly community: "He was my fellow for a lengthy period, and I never heard from him anything
contrary to the [beliefs of the] Sunnis" (sahibani muddatan madidah, fa-lam asma' minhu ma yukhalifu 's-
sunnah).84 The verb sahiba "to be the fellow of someone" is of particular importance here, because it is a
technical term which designates the relationship between a teacher and his advanced students, termed ashab
(sing. sahib), "fellows."85 Ibn al-Labban was the leading Koran expert of his day in Damascus. In 764/1362-
63, he was appointed the head Koran reader at the tomb of Umm al-Salih in Damascus, and the endowment
deed stipulated that the incumbent be the most learned reader in the city. He had studied in Jerusalem,
Cairo, and Alexandria, but spent most of his career in Damascus, where he died on 2 Rabi' I 776/11 August
1374.86

Al-Shahid al-Awwal probably spent most of his later years between Damascus and his native town, Jizzin.87
In Damascus in Sha'ban 766/May 1365, he

83 Ibn Hajar al-'Asqalani, al-Durar al-kaminah, 4: 310-11; Ibn al-'Imad al-Hanbali, Shadharat al-
dhahab, 6: 294; Brockelmann, GAL, supp. 2: 211-12.
84 al-Jazari, Ghayat al-nihayah, 2: 65.
85 See Makdisi, Rise of Colleges, 128-29.
86 al-Jazari, Ghayat al-nihayah, 2: 72-73.
87 Ibn Qadi Shuhbah reports that prior to his arrest and subsequent execution, al-Shahid al-Awwal was
residing in Jizzin (Tarikh Ibn Qadi Shuhbah, 134-35).
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received an ijazah from Qutb al-Din al-Razi, as mentioned above.88 It is reported that al-Shahid al-Awwal,
performing taqiyah assiduously, engaged constantly in teaching Sunni works and Koranic recitation, and had
very little opportunity to teach Shiite works. He was able to teach Shiite works only in private in an
underground room between the maghrib and 'isha' prayers.89

Several accounts show that al-Shahid al-Awwal claimed to belong to the Shafi'i madhhab. Shams al-Din b.
al-Jazari, the author of Tabaqat al-qurra', writes that al-Shahid al-Awwal claimed to be a Shafi'i
jurisconsult. Specifically, he states that al-Shahid al-Awwal attached the nisbah "al-Shafi'i" to his name in a
written petition for an ijazah (istad'a') he sent to the author.90

Two contemporary accounts describing al-Shahid al-Awwal's heresy trial and execution in some detail make
it clear that he claimed to be a Shafi'i in the course of the proceedings. One account was recorded by a Sunni
Damascene historian, Ibn Qadi Shuhbah (d. 851/1448),91 and the other was recorded by one of al-Shahid al-
Awwal's Shiite students, al-Fadil al-Miqdad b. 'Abd Allah al-Suyuri al-Hilli (d. 826/1423).92 He was tried at
Dar al-sa'adah in the presence of the leading judges and scholars of Damascus after having been imprisoned
for a year in the citadel. An affidavit filed with the qadi of Beirut and signed by a large number of men from
Jabal 'Amil and the adjacent coastal region accused him of uttering blasphemies concerning Abu Bakr,
'Umar, and 'A'ishah, holding heretical beliefs and opinions, such as the permissibility of drinking alcohol,
and issuing legal responsa in accordance with those opinions.93 It appears that al-Shahid was tricked at the
trial, for both accounts state that he was led to confess, thinking that he would be given the opportunity to
recant afterwards. Instead, the Shafi'i chief judge, Burhan al-Din Ibrahim b. 'Abd al-Rahim Ibn Jama'ah
(d. 790/1388), rather than giving his own verdict, required the Maliki chief judge, Burhan al-Din al-Tadhali
(d. 803/ 1400-1401), to give the verdict according to Maliki law. 94 Al-Tadhali ruled

88 The ijazah section of Majlisi's Bihar al-anwar (107: 140-41) mentions two ijazahs that al-Shahid al-
Awwal received, but they include contradictory information. In one passage, al-Shahid al-Awwal
reports that he received an ijazah from al-Razi in Sha'ban 766/April-May 1365 and that al-Razi died
later that same year, on 12 Dhu al-Qa'dah 766/1 August 1365. In another passage, the text reports
that he received the ijazah in Damascus in 768/1366-67 (107: 188). Clearly, both accounts cannot be
true, and either the death of al-Razi did not occur in 766/1365 or the date of the second ijazah is
wrong.
89 al-Isfahani, Riyad al-'ulama,' 5: 189.
90 Ibn Qadi Shuhbah, Tarikh Ibn Qadi Shuhbah, 1: 151.
91 Ibid., 134-35.
92 Majlisi, Bihar al-anwar, 107: 184-86; al-Bahrani, Lu'lu'at al-Bahrayn, 146-48.
93 Majlisi, Bihr al-anwar, 107: 185.
94 On Ibn Jama'ah see Ibn Qadi Shuhbah, Tarikh Ibn Qadi Shuhbah, 248-51. He was the chief Shafi'i
judge in Damascus from 773/1371 until his death in 790/1388, with two interruptions, in 779 A.H. and
784 A.H. On Burhan al-Din Ibrahim b. Muhammad b. 'Ali al-Tadhali, see Muhammad b. 'Abd al-
Rahman al-Sakhawi, al-Daw' al-lami' li-ahl al-qarn al-tasi,' 12 vols. (Cairo: Dar al-kitab al-islami, n.d.),
1: 155-56.
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that the defendant be executed since the Malikis do not accept the repentance of a proven heretic. After
praying two cycles, uttering the shahadah, and blessing the Companions, al-Shahid was beheaded in the
open area below the citadel. His body was subsequently crucified, stoned, and burned by the mob. Ibn Qadi
Shuhbah gives the date of the execution as 10 Jumada I 786/30 June 1384.95 The concern here is not with
the details of the trial, but rather with the fact that during the proceedings, al-Shahid al-Awwal claimed to
belong to the Shafi'i madhhab. He is reported to have addressed Burhan al-Din Ibn Jama'ah: "I am of the
Shafi'i madhhab, and you are the foremost jurist (imam) and judge of the Shafi'i madhhab. Give your verdict
concerning me according to your madhhab."96

'All b. Abd al-'Ali al-Karaki (d. 940/1534)

'Ali b. 'Abd al-'Ali al-Karaki,97 known in Shiite scholarly tradition as al-Muhaqqiq al-Thani ("the Second
Precise Scholar") was one of the most influential Shiite scholars in the history of the early Safavid Empire
and associated closely with Shah Isma'il I (907/1501-930/1524) and his successor Shah Tahmasb (930/1524-
984/1576). He was a native of Karak Nuh, situated in the Biqa' valley near Zahlah, at the foot of Mount
Lebanon.98 The exact date of his birth is not known, but al-Hurr al-'Amili reports that he was over seventy
when he died, which would imply that he was born before 870/1466.99 He studied first with Shiite teachers
in Jabal 'Amil, completed his studies under the leading jurist in Najaf at the time, 'Ali b. Hilal al-Jaza'iri,
and became the top authority in Najaf on al-Jaza'iri's deathbetween 909/1504 and 914/1508. Before that,
however, he had studied with Sunni scholars in Damascus, Jerusalem, and Cairo.

Al-Karaki must have studied first in a Shiite context in his native region, but little is known of his academic
career. At the age of about thirty, he received an ijazah from Ibn Khatun al-'Amili on 19 Dhu al-Hijjah
900/10 September 1495. He had probably studied with Ibn Khatun for some time prior to this in

95Ibn Qadi Shuhbah, Tarikh Ibn Qadi Shuhbah, 134-35. A short account written by one of al-Shahid
al-Awwal's sons states that he was executed and then burned below the citadel of Damascus on
Thursday, Jumada I 786/29 June 1384 (Majlisi, Bihar al-anwar, 107: 186).
96 Majlisi, Bihar al-anwar, 107: 185.
97 On this scholar in general, see al-Hurr al-'Amili, Amal al-amil, 1: 121-23; al-Isfahani, Riyad al-'ulama'
3: 441-60; al-Bahrani, Lu'lu'at al-Bahrayn, 151-54; al-Khwansari, Rawddt al-jannat, 4: 346-60; al-Amin,
A'yan al-shi'ah, 8: 208-13; Wilferd Madelung, "al-Karaki," EI2; Erika Glassen, "Schah Isma'il I. und
die Theologen seine Zeit," Der Islam 48 (1972): 262-68; Elke Eberhard, Osmanische Polemik gegen die
Safawiden im 16. Jahrhundert nach arabischen Handschriften (Freiburg: Klaus Schwarz Verlag, 1970);
Caroline J. Beeson, "The Origins of Conflict in the Safawi Religious Institution," Ph.D. diss., Princeton
University, 1982; Newman, ''Development and Political Significance," 748-57; idem, "The Myth of
Clerical Migration to Safawid Iran," Die Welt des Islams 33 (1993): 66-112.
98 See Dominique Sourdel, "Karak Nuh," EI2.
99 al-Hurr al-'Amili, Amal al-amil, 1: 122.
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'Inatha, that teacher's native town in Jabal 'Amil. In Damascus, on 16 Ramadan 903/8 May 1498, he issued
an ijazah to a Shiite student, Husayn b. Muhammad al-Hurr al-'Amili. He issued another ijazah to an
Iranian Shiite student, Husayn b. Muhammad al-Astarabadi, who had read al-Muhaqqiq al-Hilli's legal
work Qawa'id al-ahkam with him, on 11 Shawwal 907/19 April 1502.100

Al-Karaki traveled to Iraq, then under Aqqoyunlu rule, in 909/1503-4, and received an ijazah from 'Ali b.
Hilal al-Jaza'iri, the leading jurist at the Shiite center of learning in Najaf during this period, on 15
Ramadan 909/2 March 1504.101 Al-Karaki seems to have spent the subsequent years in Iraq. When the
Safavids advanced on Iraq in 914/1508, he was imprisoned by the Aqqoyunlu ruler in Baghdad during the
hostilities and later freed by Shah Isma'il I. From that date on, he spent his time in Shiite environments,
either at Safavid court in Iran or in southern Iraq, which the Safavids controlled until after his death.
During the years 916-17/1511, he was in Khurasan with the Safavid royal entourage.102 Ijazahs place him
back in Najaf in 928/1522 and 929/1528.103 He made a second trip to Iran in 931-32/1525-26, was in Najaf
in 933/1527, in Baghdad in 934/1528, and back in Najaf in 935/1528.104 He traveled to Khurasan in
936/1529-30 and returned to Kashan. He then proceeded to Isfahan, where he gave an ijazah on 9 Ramadan
937/26 April 1531. He issued an ijazah to al-Sayyid Shams al-Din al-Mashhadi in Qum on 11 Dhu 'l-Hijjah
937/26 July 1531. Apparently still in Iran, he gave an ijazah to Kamal al-Din Darwish Muhammad al-
Isfahani, an ancestor of the famous Muhammad Baqir al-Majlisi, in 939/1532-33.105 Shah Tahmasb issued a
decree granting al-Karaki land and tax immunities in Iraq, as well as revenue from the mint at al-Hillah, in
939/1533.106 Al-Karaki died on 13 Dhu 'l-Hijjah 940/25 June 1534 in Najaf.

Al-Karaki claims to have expended great efforts in the study of Sunni

100 Majlisi, Bihar al-anwar, 108: 20-27, 53, 57.
101 Ibid., 108:34, 69. Some sources report that al-Jaza'iri traveled to Karak Nuh and settled there, but
this is unlikely, in my opinion, and is not supported by documented evidence. Al-Karaki probably
received this ijazah from al-Jaza'iri after arriving in Najaf in 909/1504, rather than receiving it from al-
Jaza'iri in Karak Nuh and then traveling to Najaf later that same year.
102 Newman, "Development and Political Significance," 749.
103 He issued an ijazah to Pir Habib Allah b. Muhammad al-Juzdani on 11 Safar 928/10 January 1522 in
Najaf (Majlisi, Bihar al-anwar, 108: 59). In Jumada II 928/May 1522, also in Najaf, he issued an ijazah to
Ahmad b. Abi Jami' al-'Amili after having taught him al-Alfiyah by al-Shahid al-Awwal on ritual prayer
along with the glosses of al-Karaki himself (108: 60-1). Also in Najaf, he issued an ijazah to 'Abd al-'Ali
b. Ahmad b. Sa'd al-Din Muhammad al-'Amili on 16 Ramadan 929/29 July 1523 (108: 68).
104 Newman, "Development and Political Significance," 749, 753. Al-Karaki taught in Iraq for a number
of years. He issued an ijazah to 'Ali b. 'Abd al-'Ali al-Maysi and his son Ibrahim in Baghdad on 9
Jumada II 934/1 March 1528 (Majlisi, Bihar al-anwar, 108: 49).
105 Majlisi, Bihar al-anwar, 108: 80, 81, 83, 84.
106 Said Amir Arjomand, trans., "Two Decrees of Shah Tahmasp Concerning Statecraft and the
Authority of Shaykh 'Ali Al-Karaki," in Authority and Political Culture in Shi'ism, ed. Said Amir
Arjomand (Albany: State University of New York Press, 1988), 250-62.
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works, especially in the fields of fiqh, hadith, tafsir, lexicography, and the literary arts. He received ijazahs to
transmit these works from both Shiite and Sunni scholars, having studied with Sunni scholars for
considerable periods of time in Damascus, Jerusalem, Mecca, and Cairo. In an ijazah dated 9 Ramadan
937/26 April 1531 and issued in Isfahan, al-Karaki reports that he had studied a number of Sunni works. He
transmitted Kashshaf haqa'iq al-tanzil by al-Zamakhshari, al-Sihah by Isma'il b. Hammad al-Jawhari,
Jamharat al-lughah by al-Hasan b. Durayd al-Azdi, al-Shatibiyah on Koranic recitation, and al-Nashr and al-
Nuniyah on the ten qira'at by al-Jazari. His Sunni teachers included two prominent Shafi'i jurists, Kamal al-
Din Abu 'Abd Allah Muhammad b. Abi Sharif al-Maqdisi (d. 906/1501) and Abu Yahya Zakariya al-Ansari
(d. 926/1520). Al-Karaki collected his Sunni ijazahs and recorded his Sunni paths of transmission in several
places and adds that he copied the entire mashyakhah or catalogue of al-Ansari's teachers while he was in
Egypt.107 This must have been the thabat or catalogue in which al-Ansari recorded over one hundred and
fifty teachers who had granted him ijazahs.108

Kamal al-Din Muhammad b. Muhammad Ibn Abi al-Sharif al-Maqdisi was a prominent Shafi'i jurist who
belonged to a large family of accomplished jurists in Jerusalem. He was born in Jerusalem on 5 Dhu al-
Hijjah 822/23 December 1419 and completed his early studies there. He traveled to Cairo to study in
839/1435-36 and returned there a number of times to study and teach. During his later years in Cairo, he
taught jurisprudence, particularly al-Mahalli's commentary on al-Subki's usul al-fiqh work, Jam' al-jawami.'
The last period he spent there was from Rajab 881/October-November 1476 until 890/1485, when Qa'it Bay
appointed him to the mashyakhah of his madrasah in Jerusalem to replace Shihab al-Din Ahmad b. 'Umar b.
Khalil al-'Umayri after the latter died on 9 Rabi' I 890/26 March 1485.109 During this period he taught law
at the Mu'ayyadiyah madrasah. He apparently remained in Jerusalem after returning in 890/1485, where he
died on 25 Jumada II 906/16 January 1501. His extant works include a commentary on Jam' al-jawami'
entitled al-Durar al-lawami'110 Al-Karaki may have studied with him at the tail end of his last stay in
Cairoal-Karaki would have been about twenty years old thenor he may have studied with him later in
Jerusalem.

Zakariya b. Muhammad al-Ansari was the leading jurist in Cairo and the ra'is or head man of the Shafi'i
madhhab in Egypt during his day. Born in the

107 Majlisi, Bihar al-anwar, 108: 76, 79-80.
108 Najm al-Din al-Ghazzi, al-Kawakib al-sa'irah bi-a'yan al-mi'ah al-'ashirah, 3 vols. (Beirut: al-matba
'ah al-amirkaniyah, 1954-58), 1: 198.
109 al-Sakhawi, al-Daw' al-lami, 2: 52-53; Ibn al-'Imad al-Hanbali, Shadharat al-dhahab, 8: 29-30.
110 al-Sakhawi, al-Daw' al-lami,' 9: 64-67; Brockelmann, GAL, 2: 89, 118; supp. 2: 105.
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village of al-Sunaykah in the Sharqiyah region of the Nile delta in 823/1420, he was very long-lived.
According to al-Sha'rani, by the time of his death all the scholars in Egypt were either his students or his
students' students. He saw his students' students become leading scholars, and collected so many posts as
professor and other positions that his daily income was reckoned at three thousand dirhams even before he
had accepted any judgeships. The Mamluk Sultan al-Ashraf Qa'it Bay (872-901/1468-96) appointed him
chief judge in Rajab 886/September 1481, but soon dismissed him for accusing the sultan of injustices. Al-
Ansari taught his most popular textbook on Shafi'i law, Sharh al-bahjah, fifty-seven times. He died on 3 Dhu
al-Qa'dah 926/15 October 1520, and his funeral was the biggest al-Sha'rani had ever seen.111 Under al-
Ansari, al-Karaki must have studied Shafi'i law in particular, perhaps at al-Azhar.

al-Shahid al-Thani (d. 965/1558)

A native of Jabal 'Amil in what is now southern Lebanon, Zayn al-Din al-'Amili112 was born on Tuesday,
13 Shawwal 911/ February 7, 1506. His native village was Juba' in the region of Sayda (Sidon).113 The
Ottomans wrested his native region from the Mamluks in 922/1516 during his youth, and he came to be
known as al-Shahid al-Thani in the Shiite tradition because he was executed by the Ottomans many years
later in 965/1558. Like al-Karaki, Zayn al-Din studied with Sunni teachers in Jerusalem, Damascus, and
Cairo.

Zayn al-Din completed his early studies in private contexts with Shiite teachers in Jabal 'Amil. He first
studied with his father 'Ali b. Ahmad (d. 925/ 1519) in Juba', then with his uncle (his mother's sister's
husband) 'Ali b. 'Abd al-'Ali al-Maysi (d. 938/1531-32) in the village of Mays, then with Sayyid Ja'far b.
Hasan al-Karaki (d. 936/1530) in Karak Nuh. In 937/1530-31, he went to study in Damascus. Under Shams
al-Din Muhammad b. Makki, whom he terms a philosopher, he studied several works on medicine, including
a commentary on al-Mujaz al-Nafisi and a work by Muhammad b. Makki himself, Ghayat al-qasd fi ma' rifat
al-fasd, as well as Fusul al-Far'ani on astronomy, and some of al-

111 'Abd al-Wahhab al-Sha'rani, al-Tabaqat al-sughra (Cairo: Maktabat al-qahirah, 1970), 37, 45;
al-Ghazzi, al-Kawakib al-sa'irah, 1: 196-207; Ibn al-'Imad al-Hanbali, Shadharat al-dhahab, 8: 134-36.
112 The most detailed biographical source is 'Ali al-'Amili, al-Durr al-manthur, 2: 149-99. For other
biographies, see al-Hurr al-'Amili, Amal al-amil, 1: 85-91; al-Isfahani, Riyad al-'ulama', 2: 365-86; al-
Bahrani, Lu'lu'at al-Bahrayn, 28-36; al-Khwansari, Rawdat al-jannat, 3: 337-68; al-Amin, A'yan al-shi'ah,
7: 143-58; Agha Buzurg al-Tihrani, Tabaqat a'lam al-shi'ah, ed. 'Ali Naqi Munzavi (Tehran: Danishgah-i
Tihran, 1987), 90-92; Beeson, "Origins of Conflict," 111-14; Marco Salati, "Ricerche sulo sciismo
nell'Impero ottomano," Oriente Moderno 9 (1990): 81-92; Devin J. Stewart, "A Biographical Notice on
Baha' al-Din al-'Amili (d. 1030/1621)," JAOS 111 (1991): 564-65; idem, ''Husayn b. 'Abd al-Samad al-
'Amili's Treatise for Sultan Suleiman and the Shi'i Shafi'i Legal Tradition," Islamic Law and Society 4
(1997): 156-99; al-Muhajir, Sittat fuqaha', 131-86.
113 'Ali al-'Amili, al-Durr al-manthur, 2: 158, 159, 189.
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Suhrawardi's Hikmat al-ishraq.114 According to 'Ali al-'Amili, Muhammad b. Makki died in Jumada I
938/December 1531-January 1532. Najm al-Din al-Ghazzi refers to him as the head of the doctors' guild
(shaykh al-atibba), knowledgeable in astronomy and geometry as well as medicine, and identifies him as a
Shafi'i, though reporting that he was suspected of Shiism (wa-kana yunsabu ila 'r-rafd). Al-Ghazzi reports his
death on a different date: 9 Jumada II 938/18 January 1532, at an age of over eighty.115 Also during this
first stay in Damascus, Zayn al-Din studied Koranic recitation with a scholar named Ahmad b. Jabir. He
read al-Shatibiyah on Koranic recitation and learned the variant readings of Nafi', Ibn Kathir, Abu 'Amr,
and 'Asim. In 938/1531-32 he returned to Juba' and stayed there until the beginning of 942/1535, when he
went to Damascus for a second time.116

During his second stay in Damascus, Zayn al-Din studied the Sahihs of Muslim and al-Bukhari with the
well-known historian and hadith scholar, the Hanafi Shams al-Din Muhammad b. Tulun (d. 953/1546), at
the Salimiyah madrasah in the Salihiyah quarter. He received an ijazah for these two works from Ibn Tulun
in Rabi' I 942/30 August-28 September 1535 (but it must have been before 13 September, when he left for
Egypt).117 At that time Ibn al-'Awdi, a younger Shiite scholar and a native of Jizzin in Jabal 'Amil, was
Zayn al-Din's student-servitor (khadim). He attended these lessons along with Zayn al-Din, and also received
an ijazah from Ibn Tulun.118 Ibn Tulun seems to have had some Shiite sympathies, for he wrote a work on
the Twelver Imams entitled al-Shadharat al-dhahabiyah f tarajim al-a'immah al-ithna-'ashar 'ind al-
imamiyah.119

While in Damascus, Zayn al-Din decided to travel to Cairo to continue his studies. There is no evidence that
he had studied fiqh according to the Sunni madhhabs in Damascus, and it seems that he went to Egypt
primarily for this purpose. Several of his students, including Husayn b. 'Abd al-Samad al-Harithi and the
latter's cousin, 'Ali b. Zuhrah, accompanied him to Egypt. The Shiite al-Hajj Shams al-Din b. Hilal, perhaps
a wealthy merchant from Jabal 'Amil or Damascus, paid the expenses involved in the trip. Zayn al-Din and
his companions left Damascus heading for Egypt on Sunday, 15 Rabi' I 942/13 September 1535. On the way
to Egypt they passed through Ramlah,

114 Ibid., 159.
115 Ibid.; al-Ghazzi, al-Kawakib al-sa'irah, 2: 59-60.
116 'Ali al-'Amili, al-Durr al-manthur, 2: 159. The text has misr instead of Damascus. The context,
including the teachers mentioned, shows that Damascus is intended.
117 Ibid. On Ibn Tulun, see W. M. Brinner, "Ibn Tulun," EI2, 3: 957-58; Muhammad Ibn Tulun, al-
Fulk al-mashhun fi ahwal Muhammad ibn Tulun (Damascus: Matba'at al-taraqqi, 1929).
118 'Ali al-'Amili, al-Durr al-manthur, 2: 160.
119 This work on the Twelver Imams by Ibn Tulun has been published under the title al-A'immah al-
ithna 'ashar, ed. Salah al-Din al-Munajjid (Beirut, 1958).
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then proceeded to Gaza, where Zayn al-Din met a scholar named Muhyi al-Din 'Abd al-Qadir b. Abi al-
Khayr al-Ghazzi. The two held learned discussions and debates, and al-Ghazzi issued him an ijazah. Before
Zayn al-Din left, al-Ghazzi invited him to choose a book to take from his library. Zayn al-Din chose without
looking, and picked a book by the famous Shiite jurist al-'Allamah al-Hilli. He considered it a good omen to
have chosen a Shiite book from the Sunni scholar's library. They arrived in Cairo on Friday, 15 Rabi' II
942/13 October 1535.120

By going to study in Cairo, Zayn al-Din was following in the footsteps of al-Karaki, who had studied in
Cairo several decades earlier. During the short period of a year and a half, Zayn al-Din accomplished a
great deal, as is attested to by the list of his teachers and the works he read while in Cairo. He may have
already studied many of the works on his own in Jabal 'Amil or with Shiite teachers, and was simply
reviewing or presenting what he had already learned in order to get certificates of study. All together, Zayn
al-Din reports the names of sixteen Sunni teachers with whom he studied in Cairo, though he claims that
this list is incomplete.121 In his work on education, Munyat al-murid fi adab al-mufid wa al-mustafid, he
mentions that one of his teachers in Cairo directed him to study with other teachers rather than
discouraging him from looking elsewhere out of jealousy, a fault he attributed to most teachers of his
day.122 He studied the ancillary sciences, including syntax, morphology, rhetoric, and logic, as well as
Koranic recitation, hadith, tafsir, mathematics, and astronomy, and in most cases gives the titles of the works
he studied with each teacher.

While in Cairo, Zayn al-Din studied a great deal of Sunni legal material, primarily that of the Shafi'i
madhhab. With the Shafi'i jurist Shihab al-Din Ahmad al-Ramli al-Ansari, he studied al-Minhaj, a standard
textbook of Shafi'i fiqh by al-Nawawi (d. 676/1278), and a number of Shafi'i textbooks of usul al-fiqh. These
included Mukhtasar al-usul by Ibn al-Hajib, together with its commentary al-Sharh al-Adudi by 'Adud al-Din
al-Iji and the supercommentaries of Sa'd al-Din al-Taftazani and al-Sharif al-Jurjani (d. 816/1413), al-
Ramli's own commentary on al-Waraqat by Imam al-Haramayn al-Juwayni (d. 478/1085), and Jam' al-
jawami' by Taj al-Din al-Subki (d. 77/1370), with the commentary of Jalal al-Din al-Mahalli (d. 864/1459).
He received an ijazah for these and other works in 943/1536-37.123 Shihab al-Din al-Ramli, originally from
a small village in the area of al-Manufiyah, was Zayn al-Din's most im-

120 'Ali al-'Amili, al-Durr al-manthur, 2: 160-62.
121 Ibid., 162-68.
122 Zayn al-Din al-'Amili, Munyat al-murid fi adab al-mufid wa'l-mustafid, (Najaf: Matba'at al-ghari,
1950-51), 73.
123 'Ali al-'Amili, al-Durr al-manthur, 2: 162.
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portant Egyptian teacher in the legal sciences. Al-Ramli had been a favorite student of Zakariya al-Ansari,
the leading Shafi'i jurist and law professor of the previous generation, and was granted the responsibility of
editing al-Ansari's works. According to the contemporary biographer 'Abd al-Wahhab al-Sha'rani, al-
Ramli became the leading Shafi'i legal authority not only for Egypt but for Syria and the Hijaz as well. Al-
Ramli died on Friday, 1 Jumada II 957/18 May 1550, and al-Sha'rani reports that his funeral was so large
that those attending the funeral prayer could not fit in the mosque of al-Azhar.124

With Abu al-Hasan 'Ali b. Muhammad al-Bakri al-Siddiqi, also a Shafi'i jurist, Zayn al-Din studied fiqh
and tafsir. Al-Bakri was the hereditary leader of the Bakri Sufi order and a very important man in Cairo.
He died there in 953/1546-47, and was buried near the tomb of al-Shafi'i.125 Zayn al-Din read some of al-
Bakri's commentary on al-Minhaj by al-Nawawi.126 It appears that he knew this teacher particularly well,
for he later accompanied him on the pilgrimage.

Zayn al-Din also studied with the prominent Shafi'i jurist Shihab al-Din Ahmad b. 'Abd al-Haqq al-Sinbati
al-Misri al-Shafi'i. Al-Sinbati was a popular preacher (wa'iz) at the mosque of al-Azhar. In addition, he was
an expert on the disputed questions of the law and the opinions held in the various madhhabs. He became the
professor of law at the Khashshabiyah madrasah, a post supposed to be given to the most learned Shafi'i
jurist, after the death of Shams al-Din Muhammad b. Sha'ban al-Dayruti in 949/1543. He was known for
declaring coffee forbidden and for ordering the destruction of several churches. He died at the end of Safar
950/early June 1543.127 Zayn al-Din does not specify the works he studied under al-Sinbati.

Zayn al-Din left Cairo with the pilgrimage caravan on 17 Shawwal 943/29 March 1537, in the company of
his teacher Abu al-Hasan al-Bakri. After performing the pilgrimage, he returned to his native village Juba',
arriving on 24 Safar 944/2 August 1537.128

Zayn al-Din's studies in Cairo represent a crucial stage in his intellectual formation and his exposure to
Sunni tradition. His second stay in Damascus lasted only about two and a half months. His first stay there
could not have been more than a year.129 Sources do not indicate that he studied law during

124 See al-Sha'rani, al-Tabaqat al-sughra, 67-69; Ibn al-'Imad, Shadhart al-dhahab, 8: 316.
125 al-Sha'rani, al-Tabaqat al-sughra, 78-80; al-Ghazzi, al-Kawakib al-sa'irah, 2:194-97; Ibn al-'Imad,
Shadhart al-dhahab, 8: 292-93; 'Ali al-'Amili, al-Durr al-manthur, 2: 165. Al-Ghazzi and Ibn al-'Imad
give his death date as 952 A.H. instead of 953 A.H., the date given in al-Tabaqat al-sughra and al-Durr
al-manthur.
126 'Ali al-'Amili, al-Durr al-manthur, 2: 165.
127 al-Sha'rani, al-Tabaqat al-sughra, 77-78; al-Ghazzi, al-Kawakib al-sa'irah, 2: 111-12; Ibn al-'Imad,
Shadharat al-dhahab, 8: 292-93.
128 'Ali al-'Amili, al-Durr al-manthur, 2: 167-68.
129 Ibid., 159.

 

< previous page page_89 next page >



page_9

file:///E|/.../Twelver%20Shiite%20Responses%20to%20the%20Sunni%20Legal%20System/0874805511/files/page_9.html[2010/03/03 05:04:44 nm]

< previous page page_9 next page >

Page 9

Shiism does not allow for the delegation of authority to the jurists and claims, "it would be contrary to the
very essence of Ithna'ashari Shi'ism to regard the mujtahid as more than an ordinary mukallaf versed in the
ordinances of the Shari'ah and their application, and even more contrary to institute him as a performer of
the functions of the Imam during the Great Occultation."20 Eliash criticizes Leonard Binder's report that
the Shiite mujtahids claim authority by virtue of their having been entrusted with the "general agency"
(niyabah 'ammah) of the imam, an argument they base on a hadith transmitted from the sixth imam, Ja'far
al-Sadiq (d. 148/765).21 Binder's findings are authentic, but Eliash refuses to grant them any weight because
he feels that they go against the true spirit of Shiism and create an unacceptable discontinuity in the
tradition.

In a 1979 article, Eliash, though he had since come across the hadith of 'Umar b. Hanzalah on which the
mujtahids base their claim to exclusive authority, continues to hold that such claims are invalid. The critical
part of the tradition, as Eliash translates it, based on the version included in al-Kafi by al-Kulayni (d.
329/941), is the answer to a question put by 'Umar b. Hanzalah to Ja'far al-Sadiq concerning whom Shiite
believers should consult when settling legal disputes:

They [should] look for him among you who has related our traditions, has examined what is lawful
and what is unlawful according to us, and has known our decrees. They should accept him as a judge,
for I appointed him a judge over you. If he would judge according to our ruling and his (judgment)
would not be accepted, verily it is contempt for the ruling of God and rejection of us, and he who
rejects us rejects God and is subject to the penalty for the attributing of partners to God.22

Eliash holds not only that the mujtahids' claims are historically invalid (i.e., that the imams had made no
statement before the Occultation indicating that their functions would be entrusted exclusively to the
mujtahids in their absence) but also that their claims are inconsistent with fundamental Shiite doctrines
concerning the nature of authority during the Occultation. He holds that this hadith, if read in context, does
not support the exclusive authority of the mujtahids and proclaims, "Twelver Shi'i juridical principles do not
vindicate an alleged designation of the 'ulama' by the Imams to wield the Imam's

20 Joseph Eliash, "The Ithna'ashari-Shi'i Juristic Theory of Political and Legal Authority," Studia
Islamica 29 (1969):26.
21 Leonard Binder, "The Proofs of Islam: Religion and Politics in Iran," in Arabic and Islamic Studies in
Honor of Hamilton A. R. Gibb, ed. George Makdisi (Leiden: E. J. Brill, 1965), 122-23.
22 Joseph Eliash, "Misconceptions Regarding the Juridical Status of the Iranian 'Ulama'," IJMES 10
(1979): 14.
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either of these stays, although he studied hadith with Ibn Tulun in the Salimiyah madrasah. In Cairo,
however, Zayn al-Din was able to study law with at least three teachers: Shihab al-Din Ahmad al-Ramli al-
Ansari, Abu al-Hasan al-Bakri, and Shihab al-Din Ahmad b. 'Abd al-Haqq al-Sinbati al-Misri. All three of
these scholars were Shafi'is, as were the authors of the works they taught Zayn al-Din, including al-Minhaj
by al-Nawawi, al-Waraqat by Imam al-Haramayn al-Juwayni, and Sharh Jam' al-jawami' by al-Mahalli. Ibn
al-Hajib was a Maliki, but his Mukhtasar, and particularly the commentary by the Shafi'i al-Iji, had become
a standard part of the Shafi'i curriculum. While Zayn al-Din does not state so explicitly, it seems clear that
he and his Shiite companions were passing as Shafi'i law students during their stay in Cairo and that, as a
result of their studies, they were able to establish a high level of competence in Shafi'i law.

In 948/1541-42, Zayn al-Din made a short trip to Jerusalem. There he met the Shafi'i mufti of Jerusalem, the
jurist Shams al-Din Ibn Abi al-Lutf al-Maqdisi, read some of the Sahih of al-Bukhari and the Sahih of
Muslim, and obtained an ijazah.130 It appears that he did not stay in Jerusalem long and that his most
serious studies under Sunni teachers had taken place in Damascus and especially Cairo. Zayn al-Din was
probably anxious to collect ijazahs from prominent Shafi'i jurists for an important undertaking on which he
would embark several years later.

In 952/1545 Zayn al-Din, together with his student and companion Husayn b. 'Abd al-Samad al-'Amili,
traveled to Istanbul and successfully petitioned officials connected with the court of Sultan Suleiman (926-
74/1520-66) for positions as law professors. As a result, Zayn al-Din was appointed to the Nuriyah madrasah
in Ba'labakk and Husayn to an unspecified madrasah in Baghdad. Muhammad b. 'Ali Ibn al-'Awdi al-
Jizzini, the servitor (khadim) of Zayn al-Din, studied with him during this period (from 10 Rabi' I 945/6
August 1538 until 10 Dhu al-Qa'dah 962/26 September 1555) and subsequently wrote a biography of his
teacher entitled Bughyat al-murid min al-kashf 'an ahwal al-Shaykh Zayn al-Din al-shahid ("The Seeker's Goal,
Revealing the Circumstances of the Martyred Master, Zayn al-Din"). In the extant portions of this work, he
provides a fairly detailed account of the trip to Istanbul in 952/1545, drawing on Zayn al-Din's
autobiographical notes.131 Zayn al-Din and Husayn left Juba' on 12 Dhu 'l-Hijjah 951/24 February 1545
and, after making extended stops in Damascus, Aleppo, and Tokat along the way, arrived in Istanbul on 17
Rabi' I 952/29 May 1545. Before meeting with anyone, Zayn al-Din spent eighteen days writing a treatise on
ten topics in ten different fields, including law, Koranic exegesis, and the rational sciences. This

130 Ibid., 169-70.
131 Ibid., 170-82, 191; see also Salati, "Ricerche sulo sciismo nell'Impero ottomano."
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treatise would serve to establish Zayn al-Din's credentials and in a sense replace the 'ard al-qadi, a document
one was expected to obtain from the judge of one's local district, which served as a type of recommendation
in the Ottoman system. Zayn al-Din had decided against asking for this document from the judge of Sayda,
Ma'ruf al-Shami, perhaps for fear that the judge would expose him as a Shiite. He sent the treatise to the
qadi al-'askar, Muhammad b. Qutb al-Din b. Muhammad b. Qadi-zadah al-Rumi (d. 957/1550), who
recognized Zayn al-Din's talent, praised him highly, and eagerly supported his petition. After twelve days,
the qadi al-'askar sent him the record book of professorships and other positions (waza'if wa-madaris) and
told him he could choose any position he wanted in Damascus or Aleppo. Zayn al-Din opted for a position as
professor of law at the Nuriyah madrasah in Ba'labakk. The Qadi al-'askar petitioned Sultan Suleiman on
Zayn al-Din's behalf, and the sultan wrote a decree granting Zayn al-Din the position and assigning him the
monthly stipend stipulated by the founder, the Ayyubid ruler Nur al-Din Mahmud b. Zangi (541-69/1146-
74). All together, Zayn al-Din spent three and a half months in Istanbul; he left on 11 Rajab 952/18
September 1545.

Husayn and Zayn al-Din then traveled to Iraq before returning to Jabal 'Amil on 15 Safar 953/17 April
1546. Soon afterwards, they went to Ba'labakk, where Zayn al-Din assumed his post at the Nuriyah
madrasah. For nearly two years, Zayn al-Din taught law and other topics at the madrasah and also held a
regular lesson at the adjacent mosque. They returned to Juba' before the end of 954/February 1548.132

Not only Ottoman officials but also the endowment document of the madrasah itself would have required
that Zayn al-Din belong to one of the four recognized madhhabs. The Nuriyah madrasah in Ba'labakk was
officially a Shafi'i institution and was one of the four Shafi'i madrasahsin Baa'labakk, Hims, Hamah, and
Manbijthat Nur al-Din had built after 550/115-56 for the prominent Shafi'i jurist Sharaf al-Din 'Abd Allah
b. Muhammad Ibn Abi 'Asrun (d. 585/1189-90).133 Zayn al-Din stresses, concerning his stipend, that the
Ottoman officials followed the dictates of the original endowment of Nur al-Din, and the same document
must have stated explicitly that Zayn al-Din be a Shafi'i jurist in order to be appointed mudarris. Hence,
Zayn al-Din must have presented himself as a Shafi'i jurist in order to obtain the position. His official duties
must have been to teach Shafi'i law and ancillary subjects. Notwithstanding, he apparently taught Shiite law
there as well.

132 'Ali al-'Amili, al-Durr al-manthur, 2: 182. The mosque, like the madrasah, was built by Nur al-Din
Mahmud b. Zangi. The modern Lebanese scholar Ja'far al-Muhajir reports that both the mosque
and the madrasah, which stood just east of it, are now in ruins (Sittat fuqaha' abtal, 153).
133 Nikita Elisséeff, "Les Monuments de Nur ad-Din," Bulletin d'études orientales 13 (1949-51): 5-49, esp.
17, 31-33; idem, Nur al-Din, 3 vols. (Damascus: Institut français de Damas, 1967), 3: 933-34.
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Zayn al-Din states that the time he spent at the Nuriyah madrasah was especially pleasant and rewarding,
adding that he taught law there according to the five madhhabsthat is, according to the Twelver Shiite
tradition in addition to the four Sunni madhhabs:

Then we stayed in Ba'labakk and taught there for a time in the five madhhabs and in many subsidiary
fields (funun). We associated with its inhabitants in the best manner, irrespective of their opinions,
and lived among them in an ideal fashion. Those were days of good fortune and times of joy, the likes
of which our fellows [i.e., Twelver Shiites] have never seen, in any age.134

His student Ibn al-'Awdi adds to this description:

I was in his service in those days, and I will never forget how he enjoyed the highest status, [serving
as] an authority for the people and a recourse for high and low alike, granting legal opinions to each
group according to its madhhab, and teaching the works of each madhhab. He held a lesson in the
Great Mosque in addition to that which he has mentioned above, and all the inhabitants of the town
came to follow him and obey his wishes, with hearts filled with affection and kindness for him as well
as faith in him. The market of learning prospered there as well as one could possibly wish, learned
men would come from far and wide to consult him, and the honor of Sayyids and our fellows
increased. For them, those days were like festivals.135

These statements show that Zayn al-Din taught both Sunni and Twelver Shiite law and imply in addition
that he granted legal opinions to both Sunnis and Shiites. He subsequently left the position, returning to a
life of private teaching and writing in Juba'. He was executed by Ottoman officials about ten years later, in
965/1558.

Husayn b. 'Abd al-Samad al-'Amili (d. 984/1576)

Husayn b. 'Abd al-Samad al-'Amili136 was a companion of al-Shahid al-Thani and also a native of the town
of Juba'. He eventually became a leading legal authority in the Safavid Empire during the reign of Shah
Tahmasb, and served as shaykh al-islam of the capital, Qazvin. In his younger years he accompanied al-
Shahid al-Thani to Egypt, along with his cousin 'Ali b. Zuhrah, and pursued an education there similar if
not identical to that described above, in-

134 'Ali al-'Amili, al-Durr al-manthur, 2: 182.
135 Ibid.
136 On this scholar in general, see Devin J. Stewart, "The First Shaykh al-Islam of the Safavid Capital
Qazvin," JAOS 116 (1996): 387-405, and the sources cited therein.
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cluding extensive work in Shafi'i law and legal theory. He traveled twice to Istanbul to petition for a teaching
position at a Sunni madrasah, once on his own in 945/1539, and again in 951-52/1545-46 with al-Shahid al-
Thani. On both occasions, Husayn presumably presented himself as an accomplished Shafi'i jurist.

Husayn was born on 1 Muharram 918/19 March 1512 in Juba'.137 He completed his studies and travels in
his younger years as a constant companion of al-Shahid al-Thani.138 He studied first with Sayyid Ja'far al-
Karaki (d. 936/1530) in Karak Nuh.139 Later, he studied with al-Shahid al-Thani in Juba' and received a
lengthy ijazah from him on 3 Jumada II 941/10 December 1534.140 The sources do not report that Husayn
studied with Al-Shahid al-Thani in Damascus during the latter's first stay there, in 937/1530-31, but it seems
very likely that he accompanied him there during his second stay, in 942/1535, since they left for Egypt
directly from Damascus. In Cairo, Husayn presumably followed a course of study quite similar to that
recorded by al-Shahid al-Thani. Like al-Shahid al-Thani, he probably studied Shafi'i law and legal
methodology with Shihab al-Din al-Ramli, Abu al-Hasan al-Bakri, and Shihab al-Din Ahmad b. 'Abd al-
Haqq al-Sinbati. The works he studied must have included al-Nawawi's Minhaj al-talibin, the standard
Shafi'i legal text of the day, al-Iji's commentary on the Mukhtasar of Ibn al-Hajib, al-Juwayni's Waraqat,
and al-Subki's Jam' al-jawami'. Like al-Shahid al-Thani, he probably collected a number of ijazahs from his
Sunni teachers to attest to his accomplishments in law and other fields.

In 945/1539, not long after returning to Juba' from his studies in Cairo and a subsequent pilgrimage to
Mecca, Husayn traveled to Istanbul, probably in order to petition for a post as mudarris. He wrote an
anthology on ethical topics entitled Nur al-haqiqah wa-nawr al-hadiqah, "The Light of Truth and the
Blossoms of Paradise," which he directed to a Sunni audience and dedicated to the Ottoman sultan,
Suleiman. In the work, Husayn presented himself as a Shafi'i jurist. In the autographed copy he presented
to Ottoman officials, he signed his name "Husayn b. 'Abd al-Samad al-'Amili al-Shafi'i al-Harithi al-
Hamdani," explicitly claiming adherence to the Shafi'i legal madhhab. He may have been successful in this
plea and been appointed to a madrasah in Iraq, but the sources are reticent on this point.141

137 al-Isfahani, Riyad al- 'ulama', 2: 110.
138 'All al-'Amili, al-Durr al-manthur, 2: 149-98.
139 See Husayn b. 'Abd al-Samad al-Harithi al-'Amili, Arba'un hadith, ed. Husayn 'Ali Mahfuz (Tehran:
Matba'at al-haydari, 1957), 2; idem, Wusul al-akhyar ila usul al-akhbar, 39. Zayn al-Din reports that he
went to Karak Nuh to study with this same teacher from Dhu al-hijjah 933/September 1527 until
Jumada II 934/February-March 1528.
140 Majlisi, Bihar al-anwar, 108: 146-71.
141 See Stewart, "Husayn b. 'Abd al-Samad al-'Amili's Treatise."
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Seven years later, in 952/1545, Husayn traveled once again to Istanbul, this time accompanied by al-Shahid
al-Thani. On this trip, they both obtained appointments as professors of law, al-Shahid al-Thani at the
Nuriyah madrasah in Ba'labakk and Husayn at a madrasah in Baghdad. Husayn was not pleased when he
found that the madrasah to which the qadi al-'askar had assigned him lacked adequate endowment funds,
and he stayed behind three weeks trying to exchange his position for a different one. He and al-Shahid al-
Thani then traveled to Iraq and may have evaluated Husayn's new position. It appears that Husayn did not
assume the post after all, returning to Juba' instead.142 He then accompanied al-Shahid al-Thani to
Ba'labakk, where the latter was teaching at the Nuriyah madrasah.143 Husayn presumably served as a
repetitor or teaching assistant for al-Shahid al-Thani during his time at the Nuriyah.

Baha 'al-Din al-'Amili (d. 1030/621)

Baha' al-Din Muhammad al-'Amili,144 the son of Husayn b. 'Abd al-Samad, became famous as the shaykh
al-islam of Isfahan and the leading legal authority in Safavid Iran for most of the reign of Shah 'Abbas (995-
1038/1587-1629). He was born in Ba'labakk in 953/1547 and raised in Iran after his father emigrated there
ca. 960/1552-53. He completed his studies in Iran and became the shaykh al-islam or mufti of Isfahan ca.
984/1576. Already a jurist and scholar of some standing, he returned to Ottoman territory in 991/1583,
following the example of his father and al-Shahid al-Thani, in order to engage in learned exchanges with
scholars in Aleppo, Damascus, Cairo, Jerusalem, and Mecca. Baha' al-Din's travels and studies in the
Ottoman Empire between 991/1583 and 993/1585 indicate that he was particularly interested in Sunni hadith
and tafsir and that he went to considerable lengths to present himself as a Sunni scholar. He wrote a treatise
on the exegesis of verse 23 of Surat al-baqarah which he probably dedicated to the Ottoman sultan Murad III
(982-1003/1574-95) and in which he presented himself as a Sunni. He received an ijazah from the Shafi'i
mufti of Jerusalem, which shows that he claimed to be a Sunni and presumably a Shafi'i as well; the
document states that he was a descendant of the famous Shafi'i jurist al-Ghazali.145 According to some
reports, Baha' al-Din pretended to be a Shafi'i in an encounter with a Sunni scholar in Damascus.146

142 'Ali al-'Amili, al-Durr al-manthur, 2: 175, 77, 182.
143 We know of Husayn's whereabouts because his son Baha' al-Din Muhammad was born in
Ba'labakk on 27 Dhu 'l-hijjah 953/18 February 1547 (al-Isfahani, Riyad al-'ulama,' 2: 110).
144 On Baha' al-Din al-'Amili in general, see Andrew Newman, "Towards a Reconsideration of the
'Isfahan School of Philosophy,"' Studia Iranica 15 (1986): 165-99; Etan Kohlberg, "Baha' al-Din 'Ameli,"
Encyclopaedia Iranica (1989), 3: 429-30; Stewart, "Biographical Notice"; idem, ''Taqiyyah as
Performance," Princeton Papers in Near Eastern Studies 4 (1996): 1-70, and the sources cited therein.
145 See Stewart, "Taqiyyah as Performance."
146 al-Khwansari, Rawddt al-jannat, 7: 71.
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These brief synopses present the most salient figures in the Twelver Shiite tradition of participation in the
Shafi'i madhhab. The list is by no means exhaustive, and further research will undoubtedly reveal other
participants in the tradition from various historical periods and regions of the Islamic world. Al-Muhaqqiq
al-Hilli and Ibn Da'ud al-Hilli, like al-'Allamah al-Hilli, probably studied Sunni law in Baghdad, and
Muhammad b. Abi Bakr al-Sakakini (d. 721/1321) probably studied Sunni law in Damascus, though the
sources do not provide explicit indications that they did so. This tradition did not stop with Baha' al-Din al-
'Amili in the seventeenth century, but continued intermittently until the innovation of the field of
"comparative law" in the twentieth century made the study of Sunni and Shiite law possible within a
different, somewhat less polemic, framework. In fact, the famous nineteenth-century reformer Jamal al-Din
al-Afghani may be seen as a participant in this tradition. A native Iranian who hid his Shiite background by
claiming to hail from Afghanistan, al-Afghani benefited from a traditional Shiite religious training before
engaging in reform activities in Afghanistan and Egypt. Though his career differs from most of those
scholars mentioned above in that he claimed affiliation with the Hanafi madhhab rather than the Shafi' i and
did not participate in the Shiite legal tradition in his later career, he nevertheless followed strategies similar
to those used by earlier Twelver jurists.

Shiites in Sunni Colleges of Law

Shiite scholars participated in legal studies, both as students and teachers, in Sunni madrasahs. That Shiites
studied and taught in Sunni madrasahs in addition to more private settings, such as teachers' homes,
indicates they were probably passing as Sunnis while doing so and claiming to have adopted one of the
Sunni madhhabs. Because the madrasahs were exclusive institutions, "admitting students who belonged to
one or the other juridical madhhab, to the exclusion of all others,"147 a student who enrolled to receive a
stipend from the endowment funds of the madrasah had to declare an affiliation with a particular Sunni
madhhab. Twelver Shiites generally opted for affiliation with the Shafi'i madhhab while studying in these
Sunni institutions.

There are many explicit indications that Shiites studied and taught in Sunni madrasahs. To summarize: Ibn
Milli al-Ba'labakki held a position as repetitor at the Nizamiyah madrasah, an expressly Shafi'i institution,
in Baghdad. He held a post as mudarris at the Babasiyah madrasah in Aswan. Al-Tufi taught as a repetitor
of Hanbali law in the Mansuriyah and Nasiriyah madrasahs in Cairo. Al-Shahid al-Thani studied hadith
under Ibn Tulun in the Salimiyah madrasah in al-Salihiyah in Damascus. He was accompanied by

147 Makdisi, "Guilds of Law," 1: 233-52, esp. 242.
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his student-servitor Baha' al-Din Muhammad al-'Awdi and perhaps other Shiite companions as well. Both
al-Shahid al-Thani and Husayn b. 'Abd al-Samad al-'Amili obtained appointments as professors of law at
Sunni madrasahs from the Ottoman government in 952/1545, al-Shahid al-Thani at the Shafi'i Nuriyah
madrasah in Ba'labakk and Husayn at a madrasah in Baghdad. Al-Shahid al-Thani taught at the Nuriyah
madrasah for nearly two years, and Husayn accompanied him there and perhaps taught at the madrasah as a
repetitor or assistant. It is clear in the bulk of these cases that the Twelver Shiite scholars in question were
passing as Sunni jurists and Shafi'is in particular; and that enabled them to gain access to exclusive
environments.

Additional circumstantial evidence suggests that Shiite scholars studied in Sunni madrasahs more extensively
than we have realized. Ibn Milli al-Ba'labakki probably was enrolled as a Shafi'i student at a madrasah
when he studied under the famous Shafi'i jurist 'Abd al-'Aziz b. 'Abd al-Salam in Damascus. Al-Tufi
probably studied Hanbali law under al-Zarirati at the Mustansiriyah in Baghdad. Ibn al-Mutahhar al-Hilli
does not mention any madrasahs when he lists his Sunni teachers, but Jamal al-Din Husayn b. Ayaz al-
Nahwi was the lecturer on grammar at the Mustansiriyah, Shams al-Din Muhammad b. Muhammad b.
Ahmad al-Kishi was the professor of Shafi'i law at the Nizamiyah, and Burhan al-Din al-Nasafi probably
taught at the Mustansiriyah as well. It seems quite likely that al-Hilli studied at both institutions.

Al-Shahid al-Awwal does not state explicitly that he studied at a madrasah, but he mentions both the
Nizamiyah and the Mustansiriyah in Baghdad. He relates al-Bukhari's Sahih through Sharaf al-Din
Muhammad b. Biktash al-Tustari, a Shafi'i who had settled in Baghdad and become the professor of Shafi'i
law at the Nizamiyah. He also relates this hadith compilation through Shams al-Din Abu 'Abd al-Rahman
Muhammad b. 'Abd al-Rahman, a Maliki professor of law at the Mustansiriyah. Al-Shahid al-Awwal
mentions the Mustansiriyah twice, and both times writes the blessing "May God be pleased with its
founder" (ridwanu 'Llahi 'ala munshi'iha) following the name of the madrasah.148 This blessing shows that he
had some respect for the Abbasid caliph al-Mustansir (623-40/1226-42), something quite odd given the
typical Shiite view of the Abbasid caliphs as usurpers of an office that rightfully belonged to the Shiite
imams. Al-Shahid al-Awwal's expressed attitude might suggest that he had studied there, perhaps as the
recipient of a stipend from the endowment, and consequently felt a debt of gratitude toward the madrasah's
founder. In addition, it would seem unnecessary or superfluous for him to mention that these two professors
taught in these madrasahs unless he

148 Majlisi, Bihar al-anwar, 107: 200.
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had studied with them in that context or to include such a blessing on mentioning the madrasah unless he
wished to express some degree of appreciation for the institution itself.

While in Cairo in the late fifteenth century, 'Ali b. 'Abd al-'Ali al-Karaki studied with the leading jurist of
the Shafi'is, Zakariya al-Ansari, probably at one of Cairo's prominent madrasahs, perhaps at the great
mosque-madrasah of al-Azhar. Al-Karaki's studies with Kamal al-Din Ibn Abi Sharif may have taken place
at the Mu'ayyadiyah madrasah in Cairo or at a madrasah in Jerusalem. Al-Shahid al-Thani studied Shafi 'i
law and legal methodology with the leading Shafi'i jurist of his day, Shihab al-Din Ahmad al-Ramli, and
several other leading Shafi'i jurists during his stay in Cairo in 942-43/1535-37. His companions Husayn b.
'Abd al-Samad and 'Ali b. Zuhrah presumably studied under the same teachers. They probably studied
under al-Ramli at al-Azhar, as al-Karaki had before them under al-Ansari. In addition, their legal studies
under Shihab al-Din Ahmad b. 'Abd al-Haqq al-Sinbati and Abu al-Hasan al-Bakri almost certainly took
place at Shafi'i madrasahs in Cairo.

Shafi'i/Shiite Legal Textbooks

It is not surprising that the Shiite curriculum of legal study included Sunni works on the preparatory
sciences, such as Arabic syntax and morphology, rhetoric, and logic, but that Sunni works on usul al-fiqh
became standard textbooks in the Shiite legal curriculum raises important questions. Two Sunni works on
jurisprudence became extremely influential in the Twelver Shiite legal tradition, and, judging from the
evidence, formed a standard part of the Shiite legal curriculum from the fourteenth until the end of the
eighteenth century. These two works were the Mukhtasar of the thirteenth-century grammarian and Maliki
jurist Ibn al-Hajib and the commentary on this work, known as al-Sharh al- Adudi, by the fourteenth-
century theologian and Shafi'i jurist 'Adud al-Din 'Abd al-Rahman al-Iji. Muhsin al-Amin notes that for a
lengthy period the standard usul al-fiqh works studied in the Shiite curriculum were al-'Allamah al-Hilli's
Tahdhib al-wusul, followed by the Mukhtasar of Ibn al-Hajib and al-Sharh al-'Adudi. He adds that Hasan b.
Zayn al-Din al-'Amili's work Ma'alim al-Din, completed in the late sixteenth or early seventeenth century,
eventually replaced Tahdhib al-wusul in the curriculum.149 The two Sunni works were replaced first by
Qawanin al-usul, completed in 1205/1791 by Mirza Abu 'l-Qasim al-Qummi (d. 1231/1816), then, during
Muhsin al-Amin's own lifetime, by al-Kifayah of Mulla Kazim al-Khurasani (d. 1329/1911).150

149 In recent scholarship, a number of authors erroneously attribute al-Ma'alim to al-Shahid al-
Thani rather than his son: Sachedina, Islamic Messianism; Said Arjomand, Shadow of God, 140.
150 Mirza Abu al-Qasim al-Qummi, Qawanin al-usul (Tehran, 1275/1858-59), 446; Muhsin al-Amin,
Khitat Jabal 'Amil, ed. Hasan al-Amin (Beirut: al-Dar al-'alamiyah, 1983), 188.
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Ibn Hajib was a Maliki jurist, but his Mukhtasaran abridgment of one of his own works, entitled Muntaha al-
usul wa'l-amal fi 'ilmayy al-usul wa'l-jadalwas used by scholars of all the Sunni madhhabs, and became
particularly influential in the Shafi'i madhhab. Al-Iji's commentary on the work, completed in 734/1334,
became one of the most important Shafi'i textbooks of usul al-fiqh, as is evident from the large number of
supercommentaries on the work written by such Shafi'i jurists as Sa'd al-Din al-Taftazani and al-Sharif al-
Jurjani.151 The use of these works as textbooks in Shiite circles is attested to by the large number of
commentaries and supercommentaries that Shiite scholars wrote on them as a result of teaching and
studying them repeatedly.

Al-'Allamah al-Hilli transmitted the Mukhtasar of Ibn al-Hajib through his Shafi'i teacher, Ibn Ayaz al-
Nahwi, as mentioned above. He did not merely obtain permission to transmit the work; his extensive
involvement with Sunni legal scholarship is demonstrated by the commentary he wrote on the Mukhtasar,
entitled Ghayat al-wusul wa-idah al-subul fi sharh Mukhtasar Muntaha al-sul wa'l-amal, which he completed on
12 Rajab 697/25 April 1298.152 The Damascene Sunni scholar Ibn Kathir (d. 774/1373-74) states that this
commentary was the most famous of al-Hilli's works among law students, indicating that it was known and
used in Sunni circles, but adds that it did not entirely deserve its excellent reputation.153 Ibn Hajar al-
'Asqalani (d. 852/1449) reports that the commentary conveyed the meaning of the original work excellently
and made it easily accessible to the student.154

The Shiite scholar Taj al-Din Husayn b. Shams al-Din al-Sa'idi wrote a supercommentary on al-Sharif al-
Jurjani's commentary on the Mukhtasar of Ibn al-Hajib in 977/1569-70. He had studied the commentary of
al-Jurjani with Mansur Rast-gu b. al-Mawla 'Abd Allah al-Shirazi in 969/1561-62. Mansur Rast-gu also
wrote a supercommentary on al-Jurjani's commentary.155 Supercommentaries on al-Sharh al-Adudi are
known to have been written by the following Shiite scholars:156

1. Mulla Kamal al-Din Husayn b. 'Abd al-Haqq al-Alihi (d. 950/1543-44), who also wrote a ta'liqah on the
same.

2. Mirza Jan Habib Allah al-Baghawi al-Shirazi (fl. 10th/16th c.).

3. Ahmad b. Muhammad al-Muqaddas al-Ardabili (d. 993/1585).

4. Mulla 'Abd al-Wahid b. 'Ali al-Tustari (fl. late 16th c.).

151 See Brockelmann, GAL, 1: 306, supp. 1: 537-38.
152 al-Tihrani, al-Dhari'ah, 16: 13, 24-25.
153 Ibn Kathir, al-Bidayah wa'l-nihayah, 14: 125.
154 Ibn Hajar al-'Asqalani, al-Durar al-kaminah, 2: 71.
155 al-Tihrani, al-Dhari'ah, 6: 128, 129.
156 Ibid., 129-32.
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5. Mulla 'Abd Allah b. al-Husayn al-Tustari (d. 1021/1612).

6. Baha' al-Din Muhammad b. Husayn al-'Amili (d. 1030/1621).157

7. Mir Muhammad Baqir b. Muhammad al-Damad (d. 1040/1631).

8. Sultan al-'Ulama' Mir 'Ala' al-Din Husayn b. Rafi' al-Din al-Husayni al-Amuli al-Isfahani (d. 1064/1653-
54).

9. Mulla Muhammad Salih b. Ahmad al-Mazandarani (d. 1081/1670-71).

10. Muhammad b. al-Hasan al-Shirwani (d. 1098/1687-88).

11. Mirza Rafi' al-Din Muhammad b. Haydar al-Husayni al-Tabataba'i al-Na'ini (d. 1099/1688).

12. Agha Jamal al-Din b. Husayn al-Khwansari (d. 1125/1712-13).

13. Mirza 'Abd Allah al-Isfahani, author of Riyad al-'ulama' (d. ca. 1130/1717-18).

14. Agha Muhammad Mahdi b. Muhammad Hadi b. Salih al-Mazandarani (d. 1134/1722).

15. Mirza Abu al-Qasim al-Qummi (d. 1231/1816).

The famous jurist Muhammad Baqir al-Wahid al-Bihbihani, who died in 1205/1791, wrote a commentary
on the above-mentioned supercommentary of al-Shirwani.158 This list provides a mere indication of the
importance of al-Sharh al-'Adudi in the Shiite tradition. Many other Shiite jurists' commentaries on the work
are probably extant in collections in Iraq and Iran that Agha Buzurg al-Tihrani did not consult, and many
others have been lost.

As seen above, al-Shahid al-Awwal studied al-Sharh al-'Adudi with a Sunni scholar in Baghdad. Al-Shahid
al-Thani studied this work in Cairo with Egypt's leading Shafi'i jurist. Hasan b. Zayn al-Din al-'Amili and
Muhammad b. Abi al-Hasan al-'Amili studied al-Sharh al-'Adudi with the Shiite jurist Ahmad al-Ardabili
(d. 993/1585) in Iraq in the late sixteenth century. A large number of students were studying this work with
al-Ardabili at the time; they were supposedly jealous of the two 'Amilis' superior command of Arabic.159
Muhammad Amin al-Astarabadi (d. 1036/1627) studied this work in Shiraz in the late sixteenth or early
seventeenth century, referring to it as a Shafi'i text and identifying it as the best Sunni work on usul al-
fiqh.160 Writing in 1073/1662, Husayn b. Shihab al-Din al-Karaki (d. 1076/1665-66) goes so far as to state
that, during his day in Iran, no Shiite scholar is considered versed in jurisprudence unless he has studied al-
Sharh al-'Adudi and its commentaries, just as any scholar of tafsir must have studied the exegesis of al-
Baydawi, and any

157 See also al-Hurr al-'Amili, Amal al-amil, 1: 155.
158 al-Tirani, al-Dhari'ah, 6: 76.
159 'All al-'Amili, al-Durr al-manthur, 2: 201.
160 Muhammad Amin al-Astarabadi, al-Fawa'id al-madaniyah (Tehran, 1904), 18-19.
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Frontispiece.
 Leiden MS fol. 150a.

The colophon of Nur al-haqiqah wa-nawr al-hadiqah ("The Light
of Truth and the Blossoms of Paradise"), completed on 12 Dhu

'l-Qa'dah 945/1 April 1539 and dedicated to the Ottoman sultan
Suleiman, where the Twelver Shiite jurist Husayn b. 'Abd al-Samad

al-'Amili (d. 984/1576) signs his name "husayn b. 'Abd al-Samad
al-Shafi'i al-Harithi al-Hamdani."

Reproduced by kind permission of Leiden University Library.
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Conventions

Transliteration of Arabic is according to the system of the Library of Congress; the ta' marbutah is indicated
with an "h." In isolated words, phrases, and book titles, case endings and elisions are not represented, and
the definite article is given as "al-," even with sun letters. In connected prose, a closer phonetic transcription
is followed.

A number of frequently cited terms are not given in transliterated forms; these include Koran, hadith,
Shiite, Imami, and others.

Abbreviations

BRISMES Bulletin of the British Society for Middle Eastern Studies
BSOAS Bulletin of the School of Oriental and African Studies
GAL Carl Brockelmann, Geschichte der arabischen Litteratur
GAS Fuat Sezgin, Geschichte des arabischen Schrifttums
EI1 Encyclopaedia of Islam, 1st ed.
EI2 Encyclopaedia of Islam, new ed.
IJMES International Journal of Middle East Studies
JAOS Journal of the AmericanOriental Society
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This book contains characters with diacritics. When the characters can be represented using the ISO 8859-1
character set (http://www.w3.org/TR/images/latin1.gif), netLibrary will represent them as they appear in the
original text, and most computers will be able to show the full characters correctly. In order to keep the text
searchable and readable on most computers, characters with diacritics that are not part of the ISO 8859-1
list will be represented without their diacritical marks.
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